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"COURT .OF RING's BENCH; 
aden 7 OF QUEBEC.—Manen Term, 1809. © 

3 Grano Jury eon, 24th March, 1809. 1 

« The Grand Jiry beg leave 10 thank the Cotrt forthe | 

‘very luminous charge delivered to them by his Honor the 

Chief Juftice, at the opening of the prefent Seffions, and, 

heartily concurring in opinion as to the propriety of dimi. 

nifhing the number of Taverns and the urgent neceffity of 

ufing greater circumfpeélion in the feleflion of perfons to 

whom Licences fhall hereafter be granted, pray that they 

may be favored with a copy of the charge, and permilfion 

to make it public; confidenirig that a knowledge generally 

diffeminated-of fuch being the unanimous fentiments of the 

Court and of the Grand ‘Jury, cannot but have a benefici- 

al eff, and may ultimately produce a fufficient remedy for 

an evil fo generally felt an complained of, 

(Signed) goes 

Gentlemen of the Grand Fury SE 

# The calendar of this Seflion, offers to your confidera- 

tion, the cafes of thirieen prifoners charged with capital of- 

CLAUDE DENECHAU, Foreman, 

fences. OF thefe cafes, the majority are larcenies commit- ted under circumflances which do not appear to call for no- 

tice at this time, But, as the remainder dre twe accufati- 

ons of murder, and one for a felonious Boning we fhall 

- fate our concurrent opinion upon the Law which relates to 

them, leaving to you the application of that law, according
 

to the fafls of each cafe, asyou may find them. 

¢ Every Homicide which is not by law jullified, excu- 

fed ot alleviated to Maoflanghter, is murder. fit be done 

by the command or permiffion of law, it is jullified. Wnt 

be occafioned by accident the confequence of fame Jaw ful 

a@t, or committed in whatis called Chance Medley for 
felf- 

defence, it is excufed. If it be occafioned by fome invo- 

luntary accident the effeft of an afd unlawful in utfelf, 
or, if 

the aft from which death enfues (though a voluntary att) 

be entirely, the natutal effet of a {udden tranfport of palh- 

on, excited by violent provocation, it is alleviated to iman- 

flaughier. Duty therefore and obedience to the Law, ab- 

folute neceflity, or pure accident from a faultlefs caufe, are 

the only principles upon which homicide can be jultified or 

exculed— The temporary phrenfy of fudden pailion, pro- 

ceeding from the infirmity of our nature, the only principle 

upon which murder can be extenuated and alleviated to 

manflaughier : except in the cafe of accidental death enfu- 

ing from an involuntary all—fuch att being the effeét of a 

cavfe unlawful in atlelf, EY 

© Where an att of homicide is to be jultified by the com- 

mand of law, it mult be fhown that the fatls of the cafe 

placed the defendant within the very letter of that command, 

and, confequently, that the infliflion of death, was in him | ¥ 

Do crime, but an af} of pofitive duty ;—the inflances of a cri- 

minal executed after conviflion, according to the*Judgment 

pronounced againfl him, and of public enemies deltroyed in 

the field of bautle, are fufficient elucidations of this axiom, 

« Where an afl of homicide is to be jullified by the per- 

mifion of law, it mult be fhown that the a&t which was the 

¢aule of death was produced by an unavoidable and real ne- 

cellity, and (what is equally effential) that the party killing 

was reduced to that neceflity without fault of any kind on 

his part. Lt is required that the neceffity fhould be una- 

voidable, betaufe it may be fought afier, and that it fhould 

be real, becaufe malice may be coloured with the pretence 

of neceflity ; and in either cafe the party killing takes occa. 

fion under the appearance of neceflity to execute an alt g 

deliberate revenge, Therefore, if one who has committed 

a felony will not fuffer himfeif to be arrefled, but flands on 

his guard, or flies, fo that he cannot be poflibly apprehend. 

ed alive, by thofe who purfué him, they who fo purfue are 

by Law permitted, to have recourfe to any means of force 

which may be required to take him, whether they be pn- 

vate perfons, or public officers, and whether they have, or 

have not, a warrant from a Magirate, and, if in the profc- 

cution of the means adopted, the felon happens to be killed, 

the homicide is juflified by the permiflion of law ; becaule 

the recoutle to force was unavoidable, from real neceflity, | 

and permitted by law, for the advancement of juftice ; but 

onihe contrary, if he may be taken without feverity, there 

exills ho neceflity for a secourfe to force ; and, if fuch a re- 

courfe be then had, and be is killed, the homicide cannot be 

juflified, but will be manflaughier or murder according to 

‘circumflinices. In like manner, where a man attempis to 

commit 2 known felony againft the perfon, the habitation, 

or the property of another, and endeavours to effeft bis pur- 

pole, by force, the party fo afTailed, {that is affailed by force) 

1s permitted by law to repel {uch force, by force on his part; 

and if the death of the affailant happen to enfue, he may 

juflify it by the permiflion of law : for it is in {uch cafe ob- 

vious that his recourfe to force arofe from an unavoidable 

and real neceflity, without fault on his part. But if no 

force is ufed on the part of the affailant, there exifls no necelli- 

ty for a recourfe to force on the fide of the party aflailed ; 

and therefore, if fuch a recourfc be had, and the affailant is 

killed, the homicide cannot be jullified, and will be man- 

flaughter or murder according to circumflances. So aifo if 
one pretends to have a right and title to any property in the 
psa of another, and takes ut from him, not as a felon 

ut as a trefpaffer, though the later may jullify the mere 

beating of the wrefpafler, yet, if he beat him fo that he dies, 
the homicide cannot be juflified ; for an unavoidable and 
real necellity for the beating could not exifl, as the law fur- 
nithes an adequate remedy for the tre(pafs; and the crime 
therefore, will again be manflaughter or murder, according 
to circumflances. 

¢ Where an a& of homicide is to be excused by law up- 
on the principle of accident, it muft be (hown that it was 
involuntary, and occafioned by an acciderit which procee- 
ded from an aft Jawful in ufelf, and could not be forefeen 

or prevented by human prudence; and fuch homicides are 
thence ufally called ¢ homicides by mifadventure.”'—If ut 
is to be excufed, upon the principle of felf defence, which 
can only happen in cafe of fuddes, mutual combat or affray, 

volantarily commenced by all parties concerned in it, it 

mul be hown that although it was voluntarily catered nto 

¢ its confe 
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permiflion-of law, and homicides in felf d which 

excofed by law, is this Tn the formes 

In the lauer the pany killing is originally to, blame 

revceated as far a he could confilent with his fafecy, ans 
ultimately * killed his opponent for felf prefervation, be is 

by law. excufed ;—And. it is upon this account that excu-. 

{able homicides, of this defcription, are ufually called ho- 

mic¢ides, upon chance medley ‘in felf defence”, to diflin- 

guifh them from thofe in defence of perfon and property, 

which are JuliBadl Tic TERRRUNL SSE 

¢« Whereahe crime of Murder is to be alleviated to man- 

flaughter, the Aft pon which death enfued being involun- 

tary,) it mult be fhown that fuch A& was the effeét of 

mete accident, and that although fuch accident proceeded 

from an unlawful A8, yet that it was not the confequence 

of any at felonious in itfelf, or of any aét done in the pro- 

fecuion of any felonious intent, or of any defign which in 

uences tended fo bloodfhed, Fa 
4 Where the ¢rinie of murder is to be alleviated to 

flaughter, (the A& ‘vpon which death enfued being voll 

tary), it mafl be own that the aft of death was not preme- 

dicated, but was the fudden effc& of @rong and icrefifiable 

paflioh produced by fome violent provocation—The provo- 

cation mull be iat the law admits to be fuch—The pafli- 

. 

on which is excited, muft be natural, that is, fuch as is pa- | 

tural to human infirmity under the provocation given— The 

“att of death, mufl be fuch’ as the paifion excited naturally, 

and according to what the neceffary coyrfe of human action 

would impel : and it mult be committed in the adtual mo- 

ment of paflion, before the mind has ume to cool, - If any 

of thefe circumflances are wanting ; if the provacation is not _ 

what the law admits to be fuch ;—if the pallion be beyond 

the provocation fhould naturally and ordinanly produce ;—- 

if the aét-of death be beyond the paflion ; that is, beyond 

what the paffion fhould naturally and ordinarily produce ; 

and if it be not committed in the very moment of pallon ; 

that is before the paffion either has or ought to have palled 

away, the crime is not manflaughter; on. the contrary, if it 

be not upon other principles jullified or excufed; it is mur- 

der ; the erime which cannot be bleached. | 

 Gentlemen,— You will too foon be called upon to ap- 

ply thefe principles to the feveral cafes of homicide which 

ou: will have before you.—In your inquiries therefore, 

when you have certain evidence that the perfon who 1s {aid 

to be killed is really dead, a fa@t which in every inflance 

ought ta be incontrovertably proved, you will confider whe- 

ther any a& of the perfon accufed was either the caule or 

the occafion of the death ; and, if you are fatishied upon this 

head, you will next confider whether the act be jullified or 

excufed, and if you find that it be neither juftified nor ex- 

cufed, the crime will amount to felony, and you will have 

but one remaining confideration ; viz, whether you {hall 10- 

di&t for murder, or for manflaughter; and in weighing the 

at of death in this view, your chief inquiries will be, whe. 

is free from every imputation of fault whatever, and the 
en- 

tire.a@t which is the caufe of death is permitted bec 

having ‘afierwards endeavoured to withdraw from it, having 

ther it was volapiary or involuntary. —If “involuntary, | 

whether it was the effe@ of accident, and ro what extent the 

caufe of that accident was unlawful. —If voluntary, whether 

there was any and what provocation ; whether the at of 

death was violent,. or moderate, temperate or cruel; whe- 

ther it was done in a fudden burft of paflion, or with a wea- 

pon, or, ina manner unlikely to deftroy ; or coally, or with 

a weapon, of in a manper whofe probable effeét would be 

deftrution ; remembering, that it is a popular but a fatal er- 

ror, to fuppofe that.an aftual intention to kill, is effenuial to 

the crime of murder; an error, too generally received for 

the fafety of fociety, It is not fuch an intepuon, but ma- 

lice which conllitutes the effential ingredient ; and malice 

may be exprefs or implied ; it is exprefs, if a premediaced de- 

fign to kill hasexifled 5 implied, (without {uch an intention and 

J Sh ama . — 
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upon fafts in this, as in all other cafes, being moll unquelti- 

onably the proper ‘province of the Bench. | 

¢ A wilful and malicious fhooting at another is, under 

the flatute commonly called the black afl, a felony of death; 

and in this offence, though it be! not neceflary that any evil 

confequence fhould enfue, yet the fhooting mult be with a 

un or other infirument fo loaded, as to create the danger of 

being killed, or maimed to the party aimed at ; and it muft 

be levelled at him.——Malice alfo being an eflential ingredi. 

eat, in order to bring the cafe within the Ratute, it mull be 

Auch a fhooting at another, as if death had enfued, the hom. 

cide ‘would have been murder.—~We refer you therefore to 

what we have alréady fated refpei 
being applicable to this clafs of felonies: 

’ 

~~ ¢ Gentlemen,—1t might perhaps be {ufficient if our ad- 

drefs to you was confined to the remarks which we have 

made ; but as prevention of crimes is the great objefd of all 

criminal Junfprudence, we feel ourfelves bound to notice 
an evil which apparently threatens their increale, 

¢ Such are now the wants of mankind, hatin every cown- 

ing bomicides, the whole . 

efisé have recourfe to other 

molt ac leall bE encouraged ; improper gratifications, and 
even excels, mufl be tacily permitted, if not openly coun 
tenanced, to gain a livelibood ; and, as the profits arifing 
from thé Tupply of the neceflary wants of the public are di- 
vided among the whole number of {uch pofle ors, and thers 

is, ntl ys 2 deficiency of gain as to each, which mult 
# 

| be made up; to retin cullom, to make it up, a general 
unifordiity of wifcondutt thus far, muft prevail. From thefe 
caufes, where the number is too great, all public houfes be- 
come haunts for the idle and diffolute, in which much of 
‘what they poflefs from time to time is exchanged for indul- 

gencies alike vuinobs to health and induftry ; in which, time 
| and the eargingsiof labour, to the ruin of their families, are 

wafted 3 a.1alle for Juxugy and extravagance acquired, lead. 
ing to guilt for their fupmmgt ; morals impereepubly corrup, 
ted ; the miferies of SHCNNOr (00 certainly ncreafed, and 
(what is mofl alarail Frifing-generation initiated in the 
fame courle, and too furely confirmed in it, by example. 
4 The evil however does not flop here; among the great 

: of publicans, there will be 0 | ¢ ome of worthlefs, proflis 

even criminal charaflers; mén alike free from the 

3 of religion and morality ; difpofed not to'permit, re 
: hut ta promote Drunkennefs, Gambling, and every fpecies 

| of vice that can ‘encreafe. their trade—It is through 
dium of fuch men; that crimes are increafed, in ad eminent 
degree : in their houfes, {to ufe the words of an old Statute) 

“ live the men who flecp by day and wake by night,” — 

Proftitutes, thieves and robbers, there find an alylom a cer- 
tain market for flolen goods, and not only a refuge from the 
pur(uits of jultice for crimes already committed, but a place 
of cafe and fafery from all interruption ; ia which new plans 
of aitack and depeedation upon the public, from petty pil. 

fering to wid-night murder, ire difcufled and matured, 
> “Thig, grey is not the aftual flate of things with 
us 3 but to this, we muft come ; if the numbéf of our houfes 

for the fale of inebnating liquors by retail in fumall quanti- 

ties, be too great for our population, apd be not refrained. 
¢ In the metropolis of Great-Britain, the number of fuch 

“houfes, is as one to thirty ; and it is dhe opinion of a very 

late and excellent writer, upon the police of that great Eme 
porium, that a diminution of their number, and proper re- 
gulations for thofe that remain, mult, (as he exprefles it) 
“ be the,ground work of any rativnal plan of reform.” In 
this ¢ity which we inhabit, the number of {uch houfes is as 

"one to ten, and in an adjoining country parith (Point Levy) 
there are: no lefs than (weaty—Thel¢ are faéls which ree 
quire no comment, 

' 

Tt is to the Magiftrates of the Gifiri€, 76 whom by law, 
| is vefled the uncontrouled right of granting licences to 
whom they fee fit, and to thofe who give certificates to ap 

plicants for licences, that we muft principally look for the 

prevention ‘of thofe evils which we have depiflede—The . 
number of public houfes and dram fhops, cannat, perhaps, 
be immediately. diminifhed ; but it ought not be augmented, 
and if proper opportunities fhould offer, it ought to be res 
duced. Iafinite auention alfo fhould be beftowed in the 
{election of perfons fit 10 be entrufled with licences 3 the 
fear of diminithing the Revenues of the Proviace, tenders 
nels for the applicant or his family; the foliciiation of india 
viduals, of the delice of ferving a favorite ‘or a dependent 
{hould have no weight in granting a certificate, or a licence ; 
the allowance of either fhould be exempt from the pperati« 
on of any bias or inflvence whatever ; the individual appli- 

cant, and his interefls; thould be fecondary objets of confi 
deration ; and the injury which may be done to the welfare 
of the community, by an improper exercife of difcretion; 
in either inflance, thould be conftanty kept in view, If 
the Magiftrate, or he that has figned a ceruificate, fhould 
find himfelf deceived 1a the charafler of the perfon fecome 

mended or licenced, it is his bounden duty, in‘juftice to {os 
ciety, to prevent at leaft the renewal of the licence, whate. 
ver be the importunities by which he may be urged to the 
contrary ; and we think it right to remind you, that in thie 
refpeét, there is remedy in your hands; for, by the common 

law, the keepers of taverns and ale-houles, who permit frée 
quent diforders in them, or harbour perfons of bad repute, 
may be indifled as for a common wuifance ; and where con. 
viction follows, a deprivation of licence; mull of courle be 
the necefary confequence. | | 

“ Genticmen,~—Thefe oblervations are committed to your 

ferious confideration, in the full conviflion that whatever is 
defigned for the prevention of crimes, and to protect the 
morals of his Mzjelly’s' fubjefts, will at all times receive 
from you, (as well in your public as in your private Capda 
cities) the attention which is merited by fo great an objet 
—an objeft truly calculated in itfelf 10 promote the fecurie 
ty ‘and profperity of the diflriét in general, and more partie 

© cularly of this increafing capital,” 

Ea 

\ Riwer, at the diflance of only 18 miles from rhe Cny, 

4 TEE BE SOLD, 
AND POSSESSION GIVEN IMMEDIATELY, 

YHA excellent Stand at Carleton, well known by the 

name of CARLETON FERRY-HOUSE, with 

its appurtenances, 

ALSO-~+-A STORE and WHARF, and a Cooper's 

SHOP near to it, tegethér with a Fith-Var, 100 Fith 

Hogtheads, a Scow, five Boals, the half of a Scine, fix 

Salmon Nets, and fundry other articles weceffary in the 

Fithing Bufinefs. ~ For pasticulars apply to the Subferibes 
on the premifes. -.. CALEB WETMORE, 

Carleton, soth Auguft, 1808. 

~ .- For Sale by the Subscriber, 
A good FARM of about 500 Acres at the upper part 

of what is commonly called the VirLracx, on Hammond 

| CALEB WETMORE, 
Carlston, gth Novembery 1808 ~*~ . = 


