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THE SENTINEL. 
PUBLISHED EVERY SATURDAY MORNING 

By Edmond Ward. 
Office.~Phenix or Tank Ifouse— Fredericton. 

AND CONTAINS, 
The Decisions of the Executive, and Notices of 

: Sales of Crown Lands. 
During the sitting of the Legislature THE SEn- 
TINEL is published twice each week, and in it 

will be inserted 
The Debates in the Legislative Council and 

House of Assembly. 
  

Tenrys.—15s. per annum, exclusive of Postage 
Half in advance. 

jr—No Paper will be discontinued at the request 
of a Subscriber until all arrears are paid. 

  
HF ADVERTISEMENTS not exceeding twelve— 

fines will be inserted for four shillings and six 
pence the first, and one shilling and sixpence for 
each succeeding insertion. Larger in proportion. 
  a   

PUBLIC INSTITUTIONS. 
CENTRAL Banxk oF NEw BRUNsWICK.—W. 

J. Bedeil, Esq. President. Saml. W. Babbit, Esq. 
Cashier. Discount Days, Tuesdays and Fridays 
—Bills or Notes offered for Discount must be left at 
the Bank, enclosed and directed to the Cashier, be- 
fore two o’clock on Mondays and Thursdays. Di- 
regtor next week, G. J. DiBBLEE, Esq. 

  

CoMMERCIAL BANK OF NEW BRUNSWICK.— 
Fredericton Branch. Archd. Scott, Esq. Cashier. 
Discount days, —Mondays and Thursdays. Hours 
of business fron 10 to 3. Notes or Bills for dis- 
count are to be left at the Bank, enclosed to the 
Cashier before three o'clock on Saturdays and Wed- 
mesdays. 

  

BANK OF BRITISH NoRTH AMERIcA—Frede- 
sricton Branch.— Alfred Smithers, Esq. Manager,— 
Discount days, Wednesdays and Saturdays. Hours 
of business from 10 to 3. §G~ Notes and Bills for 
Discount to be in before 3 o'clock on the days pre- 
ceding the Discount Days. Director next week, S. 
Barker, Esq. 

  

Savings’ Baxkx. Trustee for next 
Asa Coy, Esg. 

week, 

  

CENTRAL FIRE INsturaNcE CodraNy.—B: 
Wolhaupter, Esq. Office open every day, at Mr 
Minchin’s Brick House, opposite the Farade, (Sun- 
days excepted,) from 11 to 2 o'clock. Committee 
for the present month, W, D. HARTT and T. T. 
SMITH. 

  

Arms House axp Work House.—€ommis- 
sioner, till Thursday next, B. WoLuAUPTER, Esq 
Pas 

3 LIBEL CASE. 
SUPREME COURT. 

    

  

  
QUEEN vs. WirLrLiaMm DurANT; 

Before His Honor Mr. Justice PARKER. 

This was an action for libel, contained in a 
publication in the Weekly Chronicle of the 28th 
February last, printed at St. John by the De- 
fendant, and subsequently published at Freder- 
icton and other parts of the Province ; and which 
the following Jury were sworn to try.—Benja- 
min Sloot, H. Munro, Moses Pickard, Alex- 

ander Ross, James Brown, George Clements, 
Daniel Duff, James Annand, H. Garcelon, Tho- 

mas T. Smith, G. W. Turner and H. S. Miller. 
The Informatign having been read, which 
charged the defendant with publishing a Libel 
tending to vilify and defame His Excellency 
Sir Jou~n HArvey, Lieut. Governor of the 

Province, 
The Attorney General addressed the Court 

amd Jury, and stated the nature of the issue | 
which the Jury had to try. The information 
charged the Defendant, with maliciously and 

designedly, and in defiance of law, endeavour- 

ing to bring the Ljeut, Governor of the Pro- 
vince into disgrace, and to cause it to be be- 
lieved that Sir John Harvey by virtue of his 
authority, acted corruptly and dishopestly. — 
That was the object stated to be contained in 
the libel, and formed the subject of complaint 

against the Defendant; who comes into Court 
by his counsel and says he is not guilty; and 
the issue the Jury had to try was, whether or 
not he is guilty ef that with which be is char- 
ged-in the information: and of making such 
publication with intent to vilify and defune His 
Excellency, to bring him into contempt, to de- 
grade him in the eyes of the people, and to ren- 
der them dissatisfied with his government. He 
said it was unnecessafy to state that it was a 
cause of much importance, and one that had 
ereated much expectation, when the multitude 
whieh was pssembled proved that fact; and he 
would add, that it was one in which the vital 
interests of the country were concerned. It 
wvas an issue between the liberty of the press 
or rather its licentiousness, and the well being 
of government; and the trial involved the ques 
tion, whether if a person purchased printing 
types, and assumed the dignified situation of 
acting under the sanction of the liberty of the 
Press, he could publish what he thought pro- 
per, upon the principle that such liberty must 
je supported, or that of the people must fall, 
ander the plea that public men and public mea- 
sures are public property : and that in pouring 
forth all kinds of abuse of individuals, a mau 
svas only doing that which he had a right to do 
—1o discuss publie measures and give his senti- 
ments to the people at large, If this were the 
just liberty of the press, then it became an in- 
jury rather than un advantage. But the point 
between liberty and licentiousness he said was 
easily defined; as a man might ride along the 
road, but he had no right to ride over his neigh- 
~bour—he had no right to do that which might 
be injurious to his neighbsar, The meaning of 
the liberty of thie press was, that it was free 
from the restraint of a censor, but that its exer- 

cise must be confined within law ; apd if a man 
by this means attacks the reputation of another, 
he does it at his peril. This sas not his own 
view of the question, but he should bring in 

support of his opinion, the dictum of judges and 

the most distinguished couvsels for the present 
trial was not new in its nature ;' and the Jury 
from those cases that he would cite, and under 

the direction of the Judge would see, what is 

the law of the land on questions such as that 

they were then sworn to try. 
Having made these {ew preliminary observa- 

tions, he said he would next refer tp the mede 
of proceeding that had been adopted in the pre- 
sent case. 4n a criminal prosecution like the 
present, the usual mode of proceeding was by 
doformation; 2nd having been instructed fo 
Lommence it in pursuance of an address of the 
Legislature, it was his duty to bring it in such 

would hear much with reference to the Star 
Chamber, and they would be told that this mode 

of proceeding should have ended with it, as be- 

ing destructive of the liberty of the subject; and 
they would be told that the most proper mode 
would have been, to have gone before the Grand 
Jury, and thus have secured a fair trial. The 
course that had been pursued however, was the 
most correct and proper; as it would be undig- 
nified in the Sovereign to come into Court, and 
ask * permission of its Judges, to go before the 

Grand Jury, and see if cause of action existed. 
The Attorney General here referred to seve- 

ral authorities, from Chitty on Criminal Law 
and Starkey on Slander, in support of the prac- 
tice of filing information in all cases below the 
dignity of felony, and in those of libels on go- 
vernment, and relative to the powers of the’ 
Attorney General in such cases, to prove tothe 
Jury that such was the legal and constitutional 
mode of proceeding ; and he adduced authaori- 
ties explanatory of the liberty of the press, from 
Roscoe’s Evidence on criminal cases, where it 

was laid down, that a person has a rightto pub- 
lish his opinion, so long as he does it candidly 
and sincerely, and without injury to sociely.— 
Bat if private character were assailed undey 
pretence of public good, or if the publicaticn 
went to obstruct apublic officer in the discharge 
of his duty or to pave the way for sedition, in 

those cases it became noxious; and the test to 
be applied was simply,—Has a publication a 
tendency to produce mischief, or to introduce 
general dissatisfaction among the people. The 
extent to which the proceedings of government 
might be canvassed, was he said also laid down 
in Russell on Crime, where it was stated that if 
a man attack the measures of government, in a 
fair and candid manner, or any grievance of 
which the public complained, then he could 

not be prosecuted ; and the answer to any ques- 
tion which wight arise on such publication 
would be the test,—Has ita tendency to per- 
vert the public mind or to create dissatisfaction. 
Libels on public persons were always consider: 
ed an aggravation of the offence, because they 
have a tendency te produce a dislike of the go- 
vernment and lead to faction and sedition. And 
in Holt on Libel it was declared, that where 

such attacks on public persons produced anxie- 
ty, whetlier by obloquy or ridicule, they be- 
came criminal; no government could exist 
where they were permitted. If individual feel- 
ing therefore were violated, it became a crimi- 
nal offence. he learned Attorney General 
here read from the State Trials, the case of the 
King vs. Franklin, where the conduct of min- 

isters with reference to foreign powers was cen- 
sured 3 and of which the party was found guil- 
ty after a long and impartial trial, altho’ the let- 
ter which formed the libel contained nothing 
like the offensive matter, that was set forth in 
the present publication. He said it wae elo- 
quently remarked by the King’s Atforney on 
that trial, that if to hold the letter alluded to to 
be a libel, was affecting the liberty of the press, 
he was at a loss to know what that liberty im- 
plied. He hoped it did not mean, that a man 
had a right to libel whom he thought proper.— 
It could net be supposed that a Printer alone 
was at liberty to publish libellous papers; he 

might legally publish any thing in the way of 
trade, but not attacks on government. If there- 

fore he violated the law and exceeded the just 
{iberty of the press, he was liable to be punish- 

; and such offence was made punishable by 
law, before the institution of the Star Chamber. 

The Jury ‘therefore would see that the law he 
was then laying down was not new, having 
Leen at least 500 years in existence. The lear- 
ned Attorney General here referred to the case 

{ of the King vs. CobYett, and again endeavoured 
to impress upon the minds of the Jury, that in 
making remarks on government if individual 
feelings were violated, the act became criminal, 

and the publisher could only be relieved by gi- 
ving up the author. This he said had been of- 
tered in the present instance; and the defend- 
ant had been told if he would give up the au- 
thor, he sheuld net be interfered with. This he 

had refused to do, and now stood between jus- 
tice and the libeller; and came forward with a 
story of persecution for shielding another from 
the punishment due to his crime. 

The Attorney General then spid, that with 
reference to the law generally, it was not the 
same now as when the cases already referred to 
were decided. All the jury then had to try, 

was the fact of the publication aud the truth of 
the inuendos; the question of libel became a 
legal question and was decided by the Court. 
If the Jury found that the offence charged was 
substantiated, then the party was pronounced 
guilty, if the court svere of opinion that it con- 
stituted a libel. After a struggle of several 
years, aud much uncertainty, as judges would 
sometimes differ, an Act of Parliament was pas- 
sed declaratory of the law; by which it is enac- 
ted that the Jury may deliver a verdict general- 
ly as to words used, and if they constitute a li- 
bel. ‘The Judges however may give an cpinion 
as to the law, and if it should be done in the 

present instance it would in a great degree re- 
lieve the minds of the Jury. The question of 
law however, he said still remained thesama 

as before the passing of the Act alluded to—it 
only gave the Juries more power, but they inust 

still receive the law from the Court; and as a 
libel and the liberty of the press became legal 
questions, which the jury might not feel compe- 
tent to determine, they were therefore at liber- 

ty to deliver a verdict generally, reserving the 

opinion of the Court as to the la 
directions of the Court therefore, the present 

publication shsuld appear to the Jury, to be no- 

thing more than a fair commentary upon public 

affairs: altho’ it was deemed a crime to vilify 

and defame public character j=—and if they should 
determine, that because Sir John Harvey is a 
public character, a Printer cf a paper has a right 

to scree himself from the effects of such ao at- 

tack, under the shelter of the liberty of the 

Press; it would be placing His Excellency be- 

yond the protection of law ¢ an individual might 

say of him what he pleased—he might charge 
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him with swindling or-auy other offence; and 

the party could say he did so with reference to 

him in his public capacity. This would be plas 

cing the Governor of the Province cut of the 

pale of civil society; and instead of being the 

liberty of the press, could only be cgnsideyed as 

its licentious exercise, ; 

After baving made these observations, the 

Attorney General said it became his duly to 

prove the publication of the libel.— This he 

should do by James Doak who would swear 

that the Defendant was the Printerand Publish- 

er of the paper in which it wes contained, He 

should also prove by James Ss. Beek, that he 

received the paper as a subscriber {rom the Edi- 

for, in whose'hand-writing ir was addressed, and 

  

that it came through the Ofice of Mr. Gale, who   manper as he thought most proper. The Jury is agent for the Chronicie,—Thus proving its 

If under the | 

publication in the County of York. He should 
also prove by Seth Wood, Galc’s appreatice, 
that the papers were sent to him from the Office 
of the Defendant, and that he had authority tc 
act in his behalf ; and he should also prove the 
delivery of a letter written by himself, in which 
he called vpon the Defendant to give up the au- 
thor of the libel; in which case he should not be 
proceeded against. 

These witnesses were then called, and prev- 
ed what had been stated; except that Mr Beek 
would not swear positively as to the hand-writ- 
ing of the Defendant, but that he thought the 

direction was such, The payment of the year’s 
subscription to Durant, and the receipt of the 
paper through Mr. Gale however he fully pro- 
ved. 

Various objections were taken by the Counsel 
on the other side, against the reception of this 
testimony ; who also contended azainst the read- 
ing of the paper, on the ground that it had not 
been distinctly traced into the hands of the de- 
fendant or kis agent. These exceptions were o- 
verruled by the Court; which decided that there 
was sufficient evidence to send the case to the 
Jury. 

The High Sheriff was also called, and asked 
if 8ir John Harvey is Lieut. Governor of the 
Province; who was Lieut Governor in 1838; 
and who was Lieut. Governorat the time of pub- 
lishing the libel. All of which questions were 
objected to by Mr. Street, whe contended that 
the proof must agree with the averments; and 
they stated his Excellency was Lieut. Governor 
at the time of the filing the information. The 
Judge however overruled the objection, as be- 
ing bound judicially to know who is the Lieut. 
Governor of the Province. The Sheriff was) 
then examined as to Captain Tryen being the 
son-in-law of Sir John, and Ensigns Frank and 
Warwick Harvey, his sons. 

The case on behalf of the prosecution here 
closed. : 

Mr. J. A. STrEET called the altention of the 
Ceurt to the informatien. There were two 
grounds he said upon which 2 libel might be 
considered as actionable ;—the one is, where it 

creates confusion and sedition, and leads to pub- 
lic difficulty, and next where it injures the feel- 
ings or veputation of private individuals. Tt 
was necessary that the former of these causes 
should be made out to enable an information to 
lie ; and it should state the alleged mischief as 
respects the government of the country. He 
contended therefore that those averments had 
not been made, by which it could be ascertained 
whether the prosecution was commenced for a 
libel directed against the government of the 
country cr an individual, The test of criminali- 

ty was,—Would the publication create dissatis- 
taction in the country. He here wished to ask 
the opposite counsel, if they meant to rely on 
both counts. 

With reference to the first count, the learned 
gentleman said, he would call the attention of 
the Court to the law upon the subejct.—1t was 
only for offences of a public nature, against 
which an information would lie; and it should 
therefore specify the nature of the public mis- 
chief complained of. Unless it did that it must 
necessarily fall to the ground. He therefere 
brought this objection under the notice of the 
Court, veiore the defence commenced. 

The Attorney General had stated, that the Jury 
must be satisfied that mischief of a public nature 
would result from the publication complained of, 
before they could convict the Defendant; and he 
would now ask if there was any averment, in 
the information of any such public injury. If 
however it merely went to affect private char- 
acter; then according to the admission of the 
Attorney General, the information could not lie. 
It had also been laid down fully in Russell 
on Crime, that the preper test by which to 
judge of the criminality of a case was,—Had it 
a tendency to produce public mischief, or cre- 
ate dissatisfaction towards the Government. 

The Judge stated that in his view of the pub- 
lication, it went to charge the Lieut. Governor 

of the Province, with using his public office to 
his oan private advantage ; and therefore deci- 
ded that the case should go to the Jury. 

Mr. Hazen for the defence then ‘addressed 

the Jury. He said it had been stated that the 
present was a case of greatimportance. He ad- 
mitted it was, but upon different grounds from 
those upon which the opposite counsel made 
their deduct They cousidered it a case af- 
fecting the quiet of the country : he looked up- 
on it ac one merely affecting the defendant and 
his liberty. The Attorney General had said 
that the proceeding by information was the most 
dignified.—It might be so, but it was not the 
l2ss oppressive. The situation of the defendant 
he said, was not like that of parties in ordipary 
cases : there was po Grand Jury to intervene; 
but upon the fiat of the Attorney General, he 
had been dragged forsvard and compelled to give 
bail for his appearance before that tribunal.— 
This was a case of ex officio information, and as 
he would show from several cases that he would 
quote, was viewed with jealousy aud. disappro- 
bation. The learned gentleman then quoted 
from the State Trials, vol. 20 fol. 678, where 

it was spoken of as a power that is very alarm- 
ing and arbitrary and which ought not to be per- 
mitted to exist. In another place, it was spo- 
ken of as a reproach to a free pecple; and if ta- 
ken away the ends of public justice would not 
be injured. The defendant he said, stood eharg- 

ed with an act involving the peace of the coun- 
try ; and it was upon that charge the Jury were 

called upon to decide. No evidence however, 
had been adduced to prove ihe fact; but it was 
alledged that the publication complained of, ac- 
cused Sir John Harvey of acts that were un- 
founded. The counsel for the prosecttion did 
not pretend to sey, that His Excellency had 

suffered in public estimation; or that he had 
been lowered from the high position in which 
he had been previeusly placed ; nor could any 

man believe that an officer holding the distin- 
cuished rank and character of ilis Excellency, 
could suffer from tho publication alluded to.— 

The Attorney General he contended, had admit- 

woe 

    

      

| the wriling complained of; be only owned the 

I (ypes, Ner had he brought it home, that the 

defendant was the publisher. Infact the House 

of Assembly had published it; be could safely 

say, that many in that .Coust had not heard of it 

till they interfered; and but for which it would 

have fallen into the contempt it merited, Then 

it should be gbserved, that the information did 

[not say the publication pas false, but merely 

'that it was madicicus; and the defendant could 

| not prove its truth. Among other ridiculous 

reasons (hut had been urged why this prosecu- 

tion should be commenced, was one that the 

| publication wouid injure Sir John Harvey atthe 

  
   

1 ine \ 
Horse Guards: than which nothing could be 

i 2 . . 

more absurd, It was vain therefore to look 

elsewhere thap to the Ileuse of Assembly for 

  

ted that the defendant was not the author of) 

the origin of these proceedings. Then let the 
Jury look at the cause of such interference. — 
Parties ran high,—the leading members ot the 

Assembly found their conduct severely animad- 
verted upon; and those who first moved in the 
affair, were those who were smarting under li- 
bels that had appeared. Public opinion did not 
require such interference however, nor was 
the Queen the prosecutor here. Would the 
Attorney General say that upon his own mere 
motion he would have instituted proceedings ;— 
would he not say more libellous productions had 
appeared, and he had taken no notice of them ? 
Would Sir John Harvey have directed them >— 
He knew his high and honorable character did 
not require it. The learned gentleman said 
that in a Province reputed as loyal as this, he 
should regret if the Representative of the Sover- 
eign sheuld suffer in any way, that would re- 
quire such interference. The object therefore 
in instituting this prosecution was to gratify the 
leeling of parties, who felt themselves aggriey- 
ed, Another anomaly in these proceedings was 
tbat the learned counsel on the other side, were 

all parties to the address upon which it was 
founded, and had all set in judgement upon the 
defendant. This therefore was a fair subject of 
remark, and rendered the conclusion inevitable 

that the action was instituted by parties who 
felt themselves aggrieved. The Jury he said 
must be aware, thata great object of public ex- 
citement was the repairs of government house; 
and he should bring documentary evidence to 
bear upon the subject, and to show their nature 
and extant. Then withreference te the defend- 
ant, it was not pretended he was the author of 
the publication, but was the mere printer; a 
quiet and k yal young man as was his father be- 
fore him; and whom as he stood before the 
court, it would be an anomaly to find guilty. — 
He felt it was unnecessary to enter more into de- 
tail; the, publication under consideration was 
not a libel, because the Attorney General chose 

to call it such; and even if the Court should de- 

cide that it was, when the Jury retired to 

their room, they could not say upon their oaths 
that the defendant was guilty. The case was 
in their hands, and he felt satisfied they would 

not return a verdict that would be ruinous to 
the accused partys nor was it a case calling for 
severity at their hands. 

The Despatch of Lord John Russell, was 
then tendered in evidence; but its reception 
was objected to ; and it being late in the day, 
the Court adjourned to the following morning. 

Fripay, OcTosze 30. 

Immediately after the Court was opened, the 
leading counsel for the prosecution stated, that 
as there was some technical objection to the se- 
cond count of the informatien, it had been de- 

termined to abandon it, and proceed upon the 
first count alone. This was objected to by Mr. 
Street for the defenee, who thought it differed 
from other cases; and that where an informa- 
tion had been filed, any particular count could 
not be abandoned. He would not take up the 
time of the Court however; but if a count had 
a bad effect upon the others, he felt satisfied it 
could not be abandoned. 

Cais. WETMORE, Esq. Clerk of the Heuse 
of Assembly was then sworn; and wasexamin- 
ed as to the nature of the publication, and with 
reference to the accounts relative to the repairs 
of Government House. The examination of 
this witness was arrested by along argument 
with reference to these subjects; the first of 
which sas mere matter of opinion; and the 
fatter the Court decided could not be admitted 
as evidence. 

Mr. STrEET then tendered Lord John Rus- 
sell’s despatch and the circular memorandum of 
the Lieut. Governor; but which were objected 
to, as opening a door for the admission of: oth- 
er inadmissible evidence. 

Mr. STrEET then addressed the Jury. He 
said he felt that he had undertaken an important 
and arduous duty in conducting the defence; as 
upon the verdict of the Jury would depend, 
whether the defendant should continue to enjoy 
his liberty or be incarcerated within the walls 
of a prison. The case was one also of import- 

ance to the public, as involving the question 
whether to them should remain that great bul- 
wark of English liberty,—the freedom of the 
press. His duty therefore became arduous in 
the extreme ; and he regretted both on account 
of the defendant and the public, that it had not 
fallen into abler hands ; still he should discharge 
it fearlessly and conscientiously. The defendant 
as had been already stated, was brought into 
court upon information filed by the Attorney 
General ; and could not meet the charges against 
him in the same manner as if they were brought 
by a fellow subject; because advantages were 
given to the crown, doubtless for good purposes, 
but which were taken away from the subject.— 
He would next call the attention of the Jury to 
the array of legal talent, wliich had been seiect- 
ed for the purpose of conducting the present ri- 
diculous and absurd prosecution; and they 
would perceive the disadvantages under which 
he laboured in conducting the present defence, 
and in supporting the rights of the defend- 
ant that day. When be saw this array, he 
could pot help asking himself to what it might 
lead ; and when he reflected upon the power 
and influence brought forward on the one hand, 
and the disadvantages under which his client 
laboured on the other, it reminded him of the 

contest of David and Goliah.—On the one side 
was power sufficient to crush the defendant, 
and on the other he stood alone, with a good 
conscience for his sling, and a good cause for 
his pebble; and he hoped the issue would be the 
same. 

The learned gentleman said that the present 
wos a prosecution for a libel on the Lieut. Go- 
vernor of the Province. He would first call 
the attention of the Jury to the observations 
made by the Attorney General ;—and to some 
of which he would most cordially subscribe.— 
He had told them that since the Act passed es- 
tablishing the rights of Jurors, it was for them 

to be satisfied that a publication complained of, 
was calculated to produce public mischief,—and 
which must be set forth in the information 5 they 
must therefore not only be satisfied of the truth 
of the averments, but of the pernicious results 

of the publication, upon which they were call- 
ed upan to judge. He here referred to the in- 

formation, and stated that the other side had a- 

bandoned the charge of being the author of the 

paper a)luded to, that he was bronght into court 

asthe mere publisher; and the Jury must be 

alisfied of his nalicious inteations, aud the 

mischievous results of his publication, befsre 

they could cenvict him cf libel. The Attorney 

General had stated that proceeding by informa~ 

tion was the most dignified and correct courses 
but he would quote authority to show that it 

ers do not. Ferinerly a party must apply for   was arbitrary, and afforded advantages that oth- | 

  

leave to file information, and the court would 
allow opportunity for contradicting the ch ge 

{or he might go before the Grand Jury, and they 
must pronounce it a libel, before he could be 
called upon to answer, It was only in cases 
where government were concerned, that the 
Attorney General was justified in resorting (o 
this arbitrary mode of procecding ; and Black- 
stone had declared that it was only in cases of 
great mischief resulting from delay, that that 
officer could resort to prosecutions of this nature. 
By a statute of William and Mary subjects were 

prohibited from filing informations ; nor could it 
be done except in ceses of misdemeanour, or be- 
low the diguity of felony, The Attorney Gen- 
eral under this mode of proceeding could call a 
defendant into court, or drop the prosecution if 
he saw proper; and the defendant must pay all 
bis costs, The learned gentleman here read 
several authorities, to show the injustice and 
hardship of proceeding by information, which 
he said was exemplified in the present case ; as 
instead of bringing the defendant to Fredericton, 
and big being put to great inconvenience, the 
trial could have taken place at St. John. The 
Jury would observe the test is'great public mis- 
chief; and the Attorney General fearful that 
this would operate on the minds of the Jury, 
had charged the defendant in the information 
with endeavoring to bring Sir John Harvey into 
great contempt and hatred. Now it would be 
necessary to prove, before the prosecution could 
be sustained,—first, the publication : secondly, 
the truth of the introductory averments, then 
the inuendos: and thirdly malice on the part of 
the defendant.. The learned gentleman here 
read authorities to prove, that malice was essen- 
tial to constitute crime—and of this the Jury 
were the judges; who must be satisfied it exis- 
ted before they could convict; and also of the 
truth of the averments. E 

Then as respects the liberty of the press, the 
Attorney General had said much and must 
know a great deal ; and he would call his atten- 
tion to the law on that subject, where the liber- 
ty of the press is construed to mean, the right 
of every man to represent grievances, when he 
does so on candid and fajr grounds; and whick 
cannot be questioned. The law which the 
learned Attorney General had read was good,— 
they only differed as to its application. He Mr, 
S. viewed it as liberty given toanimadvert upon 
public measures, eo long as a party was not ac- 
tuated by improper motives; and he quoted 
Starkie on Libels to prove that it was right to 
discuss the conduct of government, provided ths 
abject was not to gratify private revenge or 
work public mischief; for if a person is actuated 
by correct motives, the law says itis ne libel. . 
And De Lolme, although a foreigner, in his 
excellent treatise on the British Constitution, 
says the people have a right to canvass public 
measures, with whom rests the censorial power; 
and to which they are indebted for all the liber 
ties they enjoy. And he weuld ask if this is the 
state of publie liberty in England, why should 
it not be enjoyed in this eelony, whose inhabi- 
tants have the same constitutional rights and 
privileges as those in the mother country, In 
calling the attentien of the Jury to the liberty of 
the press, he should not follow the example of 
the Attorney General, who bad gone as far back 

as 1521, and had only ventured to make one re- 
ference to the subject. He preferred more mo- 
dern authorities, and these which were more in 

accordance with public sentiment in the pre- 
sent liberal times.— Baron Park says, public men 
are public property. Mr, Justice Coleman, 
says the same, and farther that public acts may 
be discussed without fear, and even in lan- ° 

guage thatis coarse and liable to reprobation. 
Such is the state of the law in the present day; 
and so long as a writer is not actuated by pub- 
lic hatred and a desire to create mischief, his 

conduct is justifiable, notwithstanding the se- 
verity of his remarks. The learned gentleman 
said he would here remind the Jury, that the 
test by which they were to judge was, Would 
the publication alluded to, excite disturbance in 

the country. - This was the first instance he said 

of a prosecution of this nature in the Province; 
and therefore he trusted he should be excused 
for occupying so much of the time of the Jury, 
with observations relative to the liberty of the 
Press; and to which he had been driven by the 
remarks of the Attorney General. He had said 
a man might ride, but he must take care he'did 
net ride over others; and he would say in reply 
that a man must keep out of the way. And if 
public men act wrong or take the wrong side, 
(and here he did not allude to the present case, 
or wish what he said to apply to the Lieut. Go- 
vernor,) although from the best of motives, any 
person actuated by proper feeling, ‘might pub- 
lish his epinion. 

The learned gentleman said he should not 
take up the time of the Jury, by cillng any o- 
ther law authorities; but would turn their at- 
tention to the consideration of the case itself, as 
it was presented to his mind. And here he 
would observe, that the alleged libel had been 
made notorious by the present prosecution; 
which did not arise at the instance of the Lieut. 
Governor, who did not trouble hir f about it ; 

and conscious of hisown integrity, wag sc isfied 

to let his conduct give the lic to the assertions 
of his enemies. But it wes not left to him to act 
as he thought proper. The Assembly took it 
up ; some of whose members felt that the pub- 
lication hit hard, and were determined to wreak 
their vengeance-on the publisher. They could 
not venture howeversto proceed by a civil action 
and 1e¢ the opposite party prove the truth of his 
assertions; but they induced the governor f(o 
think the attack was of sufficient importance, to 
warrant the institution of 2 criminal prosecution. 
And as his learned friend said yesterday, the 

leading members of the Legislature are of coun- 
sel for the Crown. He believed the law officers 
were desirous of retiring from the Upper House 
when the question came up: but that was not 

permitted ; and in the lower House he thought 
the majority were satisfied, there should not be 
a trial : but being fearful of misconception, they 
spoke against the measure and voted for it. He 
was therefore satisfied, the publication would 
not hale been heard of by many in court, had 

it not been for the present trial. So much for 
the manner in which the prosecution had been 
instituted ;—now for the publication itself. 

With reference to that document, which it 

was not pretended to justify, he would say ifthe 
Jury were satisfied that its teadency was to cre- 
ate sedition, they would pronounce it to be a li- 
bel. But if they were not of that opirion, they 

would acquit the defendant, The learned gen- 

tleman here took up the publication, which ha 
read, commenting as he went along. The first 

| part he said, had reference to public measures 

upon which there might and should be a diver- 

sity of sentiment. It had been proposed to in- 
troduce the same plan with reference to money. 

votes which prevailed in England ; and some of 
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