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Trial of W. H. Kear -— > 
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ne. Counsel fi Toe Oe tit nein , ght prisoner, | guish what it was ; supposed prisoner was on | presence of persons who would assist hun; at vorably and unduly in favor of the prisoner, but| could see nothing but what was against him : |: 10 2 tak | 

RY : or the Crow : ; at prisoner h: 3 ; a : : : Bags og for os ahr | but what was against him ;/| : ocation and 

'é wd Attorney ciety rown,—Hon. Charles Fisher, he'd wr hi had sent him a Valentine, and the drift on way home : we most of us walked about the hrst of the singing school T was talk-| in a case like this where the plea set up is © self | and so with Ansley Watson, who denied what ea but if he ; ode 

A - : , assisted by James Edgar, rh ? nm a thrashing ; never heard Orr | en drift because it was smoother ; don’t know | . with iad at the stove, when deceased, | defence,” Kearney 's testimony would tarew light | has been proved, shi ki win in the dlibies Babs ; 2 and appa = Apis ny ! 18 
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dead weapon about 

Ps Re Bi oS , 1 oner with sending Valentine ; knew | why he stopped on drift ; knew aftorwasth Dear]. et between us, putting his face within | upon the whole occurrence which otherwise we he endeavours to fix everything against this| him. and under the influen of passiod aroused 

soner.~L. P. Fisher. Es ey had a squab 5 a few inches of Kearney's and staring at him; einnot obtain. The question as it cymes before you | young man. Why ? Mr. Frost let p- into the | Ea aties 2 p 
| J : A ° . y the provocation, uses an makes a dash with 

| 

A bill for murder had been sent to he Cron | fore; heard le on the ice some dme be-| as I could hear, he was attacked there ; first 1 

aly by the Attorney General. end a. ne | some cern. gr Hoa been waylaid by | saw, before I saw prisoner on 
drift, was Or 

The prise —— fog Kearney’s were bad So : b . —- . -| taking off his coat, to fight, 1 expect ; 
; Sel ng Sook placed in the dock, | with Wolverton : dea’ i Orr lived at time | see prisoner show any disposition to fight ; ‘when | “ne K 

| Colston te-vit Toe © follows :- irate m't remember having said | Orr took off his coat he walked smartly throu
gh |" S01 thampton for some time i Kearney was 

Wit.—The Jurors for our Lady the pri=oncr shoul'y be hung ; said he should | crowd ; think T saw him strike some one. | a scholar of mince; had formed a good opinion 
en, upon their oaths pre: : : be punished. W- BD) 

Sl adi seed. PCa 

§ present, that W, H hen went to ginginy: school David Gibson—(sworn)—I was at singing ) Kearney; never had to reprimand him; it 

considered this done in an insulting manner; 
Kearney said, «I want you to take no liberties 

did not ; with me.” 

('ross-examined —Have been teaching gchool 

now, gentlemen. is not whether the deceased in- | secret when he told us that the Wolverton's, | : 

tended to do bodily harm to the prisoner or con- | Gibson's and Watson's were sb gp ver be | en Wapen, She law having vg regard to the 

templated taking his lite, but it is,—had the pri-| H. Wolverton had to admit that he and his TY a Then vege Be. 5 ~ =e rs 

soner a reasonable right to conciude that his life | ily 
had for years been in the habit of committing | Wie r. en t a 18 justiha homicide. 

was in danger, or to fear grievous bodily harm | the dirtiest, lowest, most miserable, mean and | o urs: xx Wo gy nd a and | grounds to believe that it is intended to do him 
from the deceased. The law presumes until it petty acts of annoyance toward Mr. K - y v 
. a. Co. Fesy pluie 3 an é owe . hearney, | ~~ 4 

is proved otherwise, that when life 1s taken it is| and that, too, without any show of ryhme or rea- od pg ghar pi my Bo taking life. in 
: | 9° ’ . 

He [J indictme ~ aid the indictment by the Grand Inquest to keep order in school ; dors know 

to the : — Sheraed han with | I wo qld have 
ut » Pr Vi ence whiel 5 hi i set 30] o 

gre would show that on t}e arms pave ad 
e 

me, tozet out of the way of something, and Orr | 

went to attack him or somebody else in the 

crowd '; had Kearney been lefi alone I think he 

would have gone home quietly ; I suspect it was 

entirely v the fault of Orr and those who urged 
him on that trouble arose: believe that at the 

singing school there was a majority of persons 

inimical to Kearney ; the Gibson's and Wolver- 

ton’s, whic are related, were out very strong that | 

ceased were there. It appears that there had have their character so blackened; but they! ho could retreat no further; if, as stated by Mr. 
must remember that it is not I who blacken| gy : 

v isher, h 
| them ; they have done it themselves; they have sher, he had rofeusiud STE , oF 1% St 

come here and bedaubed themselves with the 
blackest paint. I am only the medium through 
which the act has been exhibited. Can you, I 
ask acain, believe these men when they knew 
when they went to singing school what was to be 
done, and how and where, as well as they knew 

always saw people on sentry have a musket ; 

asked him what he was doing there, said he] 

was waiting to see a person he was afraid he 

would not see or did not expect to see ; after 
Orr fell prisoner started and rum; Orr to all 

appearances was dead ; it was but a short time 

after he said he was stabbed till he died ; I un-| 

Woy & carney, on the 28rd of Febraary, 1867. di : had no thought a TO. l % Kearney had any design he could have attacked | feloni nb he woof that @ tn | i BYOr Sat Sad 

! /, oy kill and elay one Henry pba ng school don’t p BE board WR + tn ow en y 3 good portion of the school went Cut | Opp better before school went in, there being fow | the dT
 On ented g pons > is) RT AE Ree ogo a own 

defence Wael it is abeolutely yt mp 

A / To this ud; ” heard that Orr ‘syd pri ard was to bedrouble ; | before me ; when I got out I noticed a crowd ; persons there; the interference of Alexander | the evidence ? : only so, but they have shown themsel arose for his own protection. No assaalt upon him will 

% guilty, indietment the prisoner pleaded netidusipgeetos , - me had had somh © words | saw prisoner make a rush across the road to Orr, I think, would have prevented difficulty ;| It appears that one day in February last there | to par here and prevaricate a php oe Justify his taking life unless he is satisfied his own 

1 The Jury having been sworn : "that night ; 1 ligguc rs ak out of school | where deceased was standing by side of the | I —_— Se had age determination on the| was a singing school held in Northampton, in | portant interest, this young man’s life, is at stake. | pe ws a oi rt pm 

1 / Attorney General Fichor vv pa see Orr 2c, out 
= Te dle ; d not | drift; on F riday night previous (night before ) | pa re Ln Shae og i y——— . what had a

lways had the reputation of being al Are they, I ask you, gentlemen, trustworthy ? | taking life. A the fury: sannet ui on - 

| seid the Jury. {committe IIS : 1 was one of the! saw Orr walking on the road. and told him I| tak S Pos , as it seemed to| very quiet neighborhood ; both prisoner and de- | It may be said that it is hard that they should | 1,¢ could by retreating have avoided it. But if 

been trouble and difficulty with the deceased 
and some of his friends before, who had nws:d| 
an ill-feeling toward prisoner. It appears that 
Orr must have gone to the school that night in- 
tending to make difficulty, as previons to the 

opening of the school he challenged the prisoner 
to fight, but Kearney refused. 
Now if Kearney had gone that evening armed 

—— had trouble wm risen 
outside heard Keo: : un’ : . arncy say, ‘* 

occasion when | M0 attacks me I'll { eg ; ip 
| £ me make a corpse of, hin1;” deed, b i y by which an unfortunate young man | "92127 Le had bee 

“young | Wor Yi Yoon. attacked bofore school y I 

roung | Tak not have made such oy gheervati on if bud | 
— —- was committed; a number of 

8 
» » Y ” 1 

ro assembled together for sizing | at hoon attacked dri® dom ¢ know that pre was about 4 f eet high ; 

turning to retreat, being followed, he would in- 
crease his danger. then he has met the require- 
ments of the law. 

Gentlemen, the deceased, Orr, died, and by 
the hands of the prisoner at the bar. We have 
no evidence as to the weapon used and can onl 
infer its nature from the character of the woun school ; that after s school there was firs ; pe as t é a scuffle for a few moments, mg durine which th . ' . ¢ a : 

: deceased received wou : iT S—- PY omer was driven tibere ; did dressed Orr laying in workshop on bench inthe | : : : 

: nds, fin an instruse “°C | DOt see Orr : ’ Jing P cht: 1 am a stranger here fr St. Jol | wit] i i 2 g . 

which h ed an instrun rr go . : =» heard i  ¥- : : ‘night ; 1 am a stranger here from St. Jolin. "with deliberate intent to take life why did he not | afterward, what wa
s done. They knew just as 2s y Doe wie 

the bes the a but which a blow, did » - him, ody ph by » - " S- 4 £ lof ong is gy aod Shrongh on Jos. A. Wolverton—(sworn)—Was at the | take advantage of this opportunity Aud there | well oe you know that IL. P. Fisher is 4 eg on - od char § oe Ba a 

Finn of e Doctor was a lone L26iR ap 7-500 200 i gVven ; BUR. N0S SAS OST OF | 8 eeve of left arm as with a sharp imstrument ; sine school that night; on coming out I saw | were few of Orr's friends present ; Kearney's re- | dressing you. We infer it from all the testimony rx : Wa hove dst the rnb gy pe - y 3 des. a 

5 sharp when undressed was covered with blood about 
wcapon i prod 5 : . 

death. gpa op almost ety cons OP t went by ; Orr must have gona there ’ ¢ ) a crowd, aml heard Alex. Or call out, come on | fusal to fight then showed that if he had armed | and Mr. 
Frost lets us know it positively. Next | while it might have be d it ha 

i tions token before th ees from + ° opted |e nad coat off and in tussell ; did mot inter-| the breast; found two stabs in the heart; boys, now’s your time: Kearney said he had as| himself, it was not with the intention of acting | we have the testimony of Joseph A. Wolveetn w >
 el -_ : ue en al agger it ay | - 

| e Magistrates ol when I heard blow I turned round ; had | one on back of neck or shoulder, another one | wood a right there as any man, and the first who | on the aggressive, but simply to protect his own | and of th
e two Miss Hay’s — daughters of a most bar in ge po er de if you RE 

committal whether there had begr, o. Lan 
previous 1210 ; on left side ; one on arm did not cut the skin; 

laid a hand on him he would leave a corpse ; saw life in case he was attacked —this thought will respectable farmer, Mr. Wm. Hay, whose manner just the character of the instrument used. But 

28 tween the parti diffe vo idea death would result; did not during 
rod ' €8 previous #g, . x ¢ to | no uae ’ a , 2 : : Orr take his ea tt I and ahs ZT aarnov a8 = 

: 
: : ag * , . axs \ afterward | Ot -a, tt ofl and zo toward Kearney as| have oceurred to . rhe ~eatene rou sl ; , , > . ‘ . 

Pi oceasion. Ile would a» ho ¥ we yee | difficulty go and put hand on one of panties ;| Dr. Wolbaupter examined him afterward ; 1/258 B05 Bop iy land in a few minutes after ao a lagi pois psngriose > pi ak qe. have been properly |'when there are any doubts the law provides that 

- gee ¢ 4 - 3 . He { 3 a ayt ¢ oS 8 Je | =) shading : po 3 : > 5 > rai LE 3 ¢ J pe i { —— BS SSeS Fe 1 - M y 

. fe eting on | stepped in between two men with me ; loaked | was there ; took out his heart and lungs, show 1 srw Orr fall : on 1 a previous occasion 1 saw Orr give | a " comm¥- | broug p—these witnesses give an entirely! the prisoner is entitled to the benefit of any rea- 

nicated by one of the witnesses to Kearney In different version of the affair from that given by sonable doubts—doubts not arising from the feel- 

© _ubmit the ||ik . was not afraid, but stepped to get|ed us where the damage was ; one of the longs]. wo A ERE He La hs « : 

Alexander Orr—{ sr | like a row; wasn : ’ 41 a g° ; “ge B a to P “| come up and draw a stick across Kean ney’s face; | the school. the others. They sho v that the attack was first | ings af the jurors; not from the tness 

soner ; decease’ A0VR)” (out of way of row; looked on coolly; don't| was cut ; one of main arteries leading to the} Kearney told him n ot to take such liberties. That an attack on prisoner was premeditated | made on Kearney, and that from that attack ste duti : the : ha to form con 

out of Kir* = «8 wy’ —Have known pri- | know who gave first blow, sounded loud like heart was severed y Baw this m presence of | Cross-examined—1 -w Ansley Watson there | various circumstances, apart from the state
ment Kearney had retreated on to the drift. Tt is not pos rm i nip Xr the circumstan- 

oe’ +0 230 orother ; was coming | blow of fist; some men on my left ; saw pri-| coroner ; saw prisoner step on side of drift and | on the drift; he was pretty near the prisoner;| of the deceased, go to prove. We find that the | necessary to analyse the testimony at greater oss g 

awash "old ; wo _of Feb., where singing 'soner strike while in clinch, did not see Orr | strike Orr, deceased, who was sanding on drift ; T — say he was I % Sea i strike him ; Wolverton’s, Gibson's and Orr's had assembled | length; we are not
 afraid to leave the matter in| ‘There is some decre y in the evidence. 

vody a there v s outside of gate heard some strike : Orr was leaned up acainst prisoner 51 saw prisoner make a rush across to Orr; saw! ya Aearney hrsé on dri, oe _ rr go towarc there that nigat in force for some purpose ? On
e your hands. You see this young man here ; vou | We have the two Miss ys, Jes. A. Wolverton ’ 

7 pristacs asd 7 a Sta 2 a ro. igs ad lige oom Salk. and has | nothing in prisoners Saud : 5 lndhied to mg | and lift his hand as 1f gong to strike him. of the witnesses, Mr. Frost, tells us that, viewed | have heard all the evidence and have noticed | Harvey Bull and Mr. Frost who conducted them- 

¢ as a row, turned round, saw | AR) 
Identified Alex. Orr as ba "0g the man who call-| from his stand point—one of disinterestedness | how it was given. I do not ask vou not to pun- selves as discreet mlbnasm should. Bat it is for 

of thes dor 
sang oat 

thas's 

stabbed me; this was while they were toge- 

thér, Orr leaning up against prisoner ; 
had not 

time then to interfere, did not 
want to ; prison- 

fell forward, and prisoner 

seceased clinched ; only the two 

ang in about a minute deceased 

., “he’s stabbed me,” and prisoner ran; 

one go up while in clinch; could see parties 
five on this side of the river ; had no conversa- 

d 8 
30 persons at singing gchool; 

tion with Kearney previous to this; know no- 25 or plainly : BAW 

if both were striking each other ; I was some 

10 or 15 feet off ; I saw prisoner step back the 

width of road and Ory swod in a stooping po- | 

sition with his arms extended ; prisoner then 

oner then stepped back across road again, Orr 

then said ** he has stabbed me,” he then said, 

"ed out, “come on boys, me W'S your time,” and 

saw 

of school ; heard Alexander ( Yrr sp eak in a very 

immediately after heard Ke arney say, © I've as 

ood a right here as any nya and if any man 

lays hands upon me I'll leaveh tn a corpse.” 

9) or 3 men pulling each «they in coming out 

and public justice—there was a general and un- 

usual gathering of the persons just named.— 

What did they gather for”? There had been 

threats, prompted doubtless by others: the de- 

why those parties gathered, and that is why 

they acted as they did. School was dismissed, 

ish if the crime was committed by him, but I do 
Pask you for God's sake, if’ he did not commit the 
crime not to punish him. Do not let sympathy for 

this point it is just as important that you should 
acquit him. It the prisoner is to be condemmed 

the living or sympathy for the dead and his friends | 

vou to judge as to the credit to attach to the 
witnesses. With to the other witneescs 
I am not prepared to say that I am as well satis- 
fied with them. If David Gibson can be believ- 

ww pg ed To d back, Orr 
all Tknow about it; in the clinch they jer jumpe : bt aa orn 08 | a 

) = | ; 

ve on their feet ; it was in this County ; Iran; Alexander Orr ran after Kearney 
; saw no made — --— i. him co she wr 

oy — nn ep if gr wer ee pa_— sit rs Fry os Hpgmer this Rn San It hr prisoner willfully killed 
| ed, tell you unhesitatingly,s murder of this Shest 

prisoner’s han come uvon Ort’s breast’; pris- | prisoner ; was ab singing sc ; hirst een spre oad, an werefore it was! Orr condemn him, but it you are not satisticd on agravated character was committed. But his 

¢ with his own de- testimony here does not agre 
before the Magistrates, nor with the position: 

. . SF Eb | onfucion «everything still ; saw ten or 
: : : ’ : 

t more about it ; saw deceased instantly fall. Ino confusion ; everyuling - 1 : 
SS Rpt Re pr : him, let him | and the scholars came out,young Kearne 

wry - : pa. : $ 

— jed before tak into house ; re twelve able-bodied men there; don’t think in-|clasping his arms across his breast, * he has | 4, weg he said, * God damn fm, fe 3 we riage sey g ng » rag nny bg - om it come 
to ? that I am to be threaten- | evidence of the other witnesses, and I cannot 

L.] en nto house; ; ud 1 vented | killed me,” and Sanensed aad Bill a hin ends strike me ;” he then went up to Ke,rney an rem with his singing book under lus arm, in-| e« , fo owed, waylaid and to become the unre-| advise you to take such testimony rather than 

terfeerence on my part would have preve y agy ¢ s hands | told him to come out into the road, there was| tending to go (quietly home, when what have we | sisting victim of a brutal malignity. We boast | that of the other witnesses 

than © or 3 minutes after said be was stabbed 

till he was dead ; he sang out ; the other ran, | 

and he fell ; saw no blows on either side ; about | 

10 o'clock ; dark night ; I was about ¥ or 10 

did not examine Orr afterward, di
d 

will not deny that i said I 

words were a warning to 

alone ; 1 was not on the 

the result ; 

not feel like it ; 
considered Kearney’s 

him 

ross examined— Brother of deccased 
; was 

examined before ; when examined before told 

ybout the same story ; previous to time had 

been im singing school ; before singing school 

was. out to K Timarnock : came into Gibson's, 

did not have a dance or frolic ; believe teok one 

ghass at Gibson's, don’t think got more ; only 

from Kearney, he might have seen or heard 

wore than 1 did; don't remember hearing 

Alexander Ory say anything that night ; did not 

hear any one say, ** come on boys, now's your 

chamee ;° never knew Orr to carry brass 

wnuckles ; T once saw Walter Hay have brass 

knuckles ; probably he was there that night ; 

and knees; when Orr spoke prisoner run and | 

Alex. Orr after him ; have thought but very 

little about it since ; the night was quite dark. 

(ross-examined—1I believe in future rewards 

was bad feeling between Orr and prisoner: the 

night before when I met Orr he had nothing 

with him ; prisoner would have to pass where he | 

was; asked Orr what he was damg there ; he! 

told me he was waiting to thrash Kearney or 

Kearney would thrash him, because of” two val-| 

ontines that had been sent him; 1 knew there 

was bad blood between them; I tried to advise | 

“sce him strike ; saw Alexander Orr kick K.ear- 

his chance ; 1 saw prisoner go through gate a 

few steps on drift and deceased, Zo behind him 

and strike him twice ; prisoner turned, dia’ not 

did not see Kearney do anything amproper ; 
Kearney was quite a favorite wi th the people. 
Mary Hay—(sworn)-—Know the parties; was 

at the singing school referred to 5 on coming out 
saw several men scuffling roumd : heard some 
men swear, thought it was Alegcander Orr and 
Ansley Watson who were in a. sham fight ; saw 
Alexander Orr zo up a few steps to Kearney 

presented at the very threshold of the Church ? 

We have it from the witnesses that Alexander 

Orr, filled with malignity ; his heart seething 

and boiling over with anger, sounded the key 

assambled to mob or do violence to this boy. 

A word to Alexander Orr. You are not 

guiltless of your brother's blood ; to do what he 

did you urged him on, and for the result you a
re 

accountable ; and still you go free and are not 
as vou ought to be, in the felon’s box: but I am 

mistaken if public opinion does not follow yeu 

and brand your brow with the mark of Cain. 
1 

2f our laws, but what if we are to allow ourselves 
to become vietims of any man’s malice, and hav- 
ing—if you like to put it in that way—prepaved 

| ourselves against a threatened attack, atter hav- 

But you wiil say he ought to have gone to a 
Magistrate : but he could not do so then. Kear- 
ney knew he was liable to. be waylaid. If so 
had he not a right to put a pistol in his pocket 
to defend himself with. No weapon has been 
produced, bat the inference is that the wounds of 
which the deceased died were inflicted by some 
sharp instrument. Fortunately the prisoner had 

Between the families of Kearney and the 
Wolverton's there appears to have existed for 
years very unpleasant feelings ; there was a state 
of feelings which I can scarcely understand. 

r 31. | ove ay 

. . 

fect from them. ise a 3 goyd a ins Lit 4 a likely Orr struck the and punishment. Been acquainted with prison- ney and call him a damned vaga Gwnd : this was note to all the after consequences. Kearney ng warned the attackiug party of the result, we | With old men
 the entertaini of prejudices, 

sung nt, scattered round, colling " Bon: 4h : Oh < attacking party :| ¢* for some time ; prisonét was always peaceable after the conflict and Orr {cll ; I, ‘was within 4 | would tell you that Alexander Orr attacked him | may not defend ourselves
 In any way. Had not] which strengthen as the w r and feebler 

\ school ; could not see that Kearney had any- first blow ; thin I = attacking pa £ enough to me; Lave hoard it said Orr was aor foot of them : did not see theut clinched. ) first. But Alexander Orr sounded the key note | Kearney a right to be on the Queen’s highway ;}is not so surprising wri is very unusuel to 

thing in his band. don t know if Orr heard earney 8 warning ; quarrelsome person ; have reason to believe there; Cross examined—Kearney did mot rush across | when he said, 
““ now, come on.” Who come on? | had he not a right to be at singing school ; had | find young men growin a or tn the same 

did not see or hear anything to deserve remark 
road to strike Orr, but Orr went after Kearney ;| Tue Gibson's, Wolverton’s and Orr’s, who had | he not a right peacefully to depa

rt as he would 7 community, and in me with each 
- other, nourishing and maintaining sach feelings. 
Who was to originally for feelings we 
a. no — to show. Mr. Fisher did not 
cnounce in lan too strong the acts come 

mitted against the father of the i when 
he said they were mean, atauiie, da fal 
and I hope I shall never again, in any ty, 
hear of such dirty conduct. We have in the 

took one drink ; came home and went to sing- L him off ; did not know whether Orr mtended to! 
) ( ; ! 

ing gohool, when got there it had commenced ; this was not the night he showed them to me; put threat in execution the night of the singing | and
 tell him to come out in the road, there was | can imagine t

hat since the occurrence, as it will not a pistol with him ; if he had been so ariaed | evidense the account of fi lifficulties be- 

ter’'s name, been to «chool half a {don’t know of Orr having borrowed them ;!| school: Ansley Watson came out before me and | his chance ; Kearney went 1p on the drift when | be in the future, as you have gone walking up he might have killed Alexander Orr and per-| tween the prisoner and the deceased ; the - 

the mas 
haps some others. Task you, gentlemen, to act 

[ was not | never knew Orr to have weapons about him ; had a better opportunity of seeing what oceur-| deceased came up behind hin and struck him. and down, you have heard
, as did the fatricide 

in this matter as is becoming for the sake of our 
ance about the valentines; the watching of t 

’ P : . & 

t know name of thaster ; 
t- a : : . ig 

Aquos oe Order Committee ; Kearney hal ‘know that there had been ill-feeling between the ed than me ; as soon as I got out of school house Deposition of D. P. Wolhaupter, M. D., ab-| of old. a b¥pther’s blood calling from the ground, : : deceased to way lay isoner, armed as one wit- 

dbo E : Wolverton’s are relations of mine ; [ saw a crowd; heard no noise: did not hear sent from Province, was read, as taken before | while you vainly endeavor to satisty an accusing mutual mterests ; for the safety of the public ;| ness said, with a £: hen we have the gather. 

? ; “ am I my brother's keep- | for the maintainence of the laws which guard! ing of the neighbors at the church for the com- 

attended school all the time : bad no trouble | parties ; 

with Kearney, best of feelings between us ; they did not rouse ill-feeling ; they sent to 

did not know of any difficulty before school ; | thrash Kearney when a boy going to school : 

my brother was not at Gibson's before singing | don’t kuow that brass knuckles were m 
singing 

ool with me, or to my knowledge ; don’t | school that night ; I had no weapon wit
h me ; 

Kearney say he had as good a right there as any 

man ; did not see Orr take ofl’ his coat; he had | 

it off when I saw Imm; saw Kearney and Orr 

both at once; Orr was standing on drift, Kear-| 

ney went toward him ; did not sce Kearney first | 

on the drift ; saw Orr standing kind of on the 

the Justices : 
Dr. D. P. Wolhaupor—(sworn)—I live in 

Woodstock ; practice medicine and surgery; I 
was called upon yesterday morning by John T. 
Allan, Coroner; I went down to Bruce Gibson’ 
house near Rankm’s Ferry. I found a dead 

conscience by saying, 
or.” You might have kept him from as you 

hounded him on to harm. Now what followed 

Alexander Orr's remark ? The prisoner was 

attacked. What did he do? What would you, 

any one of you gentlemen do ? 1 ask you to go 

every man. I do not ask for symvathy ; I ask 
for simple justice, which I wish I had the power 

to award to some of the parties who were en- 
gaged in this transaction ; but I believe public 
opinion will do that. Kearney isin your hands; 

mendable purpose of agyuiring a know of 
sacred music. Kearney was right in saying he 
had as good a right to be there as any one. 
was in the Queen's peace, surrounded by the 
wgis of the law. If Ore or any one else had any 

i ween my brother and [don’t know of Orr lying in wait for Kearne 

yi : 

— . ge et for Ponigh Wol- | with a sled-stake ; oot not in sham fight St side of drift when Kearney came up to him; body lying on a carpenter's workbench in Gib-} down into the chancel of your own heart and he appeals to you by me: his father is here by | cause for feeling injured, the house of God was 

aly I saw whispering in school night don’t know only from heacsay that Kearney was: son
’s house aforesaid: I understood it was the | ask yourself what you would do. What does | him, teeling as only a father can feel, and yet | no place to carry ther 

ill-feelings and private 

vertor ; only JONNNNS 1. ge Py tid ps °R mitt Orr was higher tha driven off the drift hefove this; don’t know body of Augustus Ovr. I found the body lying | the prisoner do? Ie flees to one side of the road | impressed fully with a sense of his son's inno- | squabbles to. Up to the time of this occurrence 

/ _—— and BlrSar RE W- tot NRO | BE Ure was wp Se A that my evidence before the Magistrates differed | on its back, and made a superficial examination
 | as far as possible from the attack ; then what fol-| 

cence. The bonds might —— have been for-| W. II. Kearney's character stands as high as 

. that my brother intended to thrash prisoner ; Kearney, between him and fence. from this. (Mr. Fisher reads from deposition as | as the body lay ; upon exami
nation I found two | fows ? The young man. Orr, deceased, excited | feited ; the bondsmen are able to pay : but it | that of any young man. We find him ex 

follows : © Was at the singing school referred to | wounds
 upon the chest; no more in that exa-| on by Alexander Orr, follows, in accordance with | Was prefered that the prisoner should pass!to insult, to contumely ; outside and Sapa. 

Charles H. Wolverton—(sworn)—Live in 

Northampton ; was at singing school, night re- 

ferred to ; as coming out heard disturbance ; 

walked along to road, saw little tussling ; as 

walking up road saw Orr lay his coat down 

along side of road and go into the crowd; T 

stepped up alongside the drift, stood short time ; | 

saw Orr step back out of the crowd and walk 

about 10 feet, fall on his kuees, and say, he’s 

wot a knife—he’s stabbed me ;”' when he drop- 

ped he had moved away from the crowd ; saw 

Kearney at singing school but not afterward ; 

supposed he was there in the disturbance, could 

not see in crowd ; when first saw Orr he was 

Deceased and prisoner both took part in sing- 

ing ; there was about 20 persons in the scho
ol ; 

aid not notice ang clinching or scuffing as we 

came out ; was going home, heard somebody | 

say there was a row ; did not sec wy, brother 

coming out, did not see Kearney coming out
, 

first 1 saw was prisoner and deceased clinched, 

did not do or say anything. Deceased had on 

a body jacket in singing schocl, he did not have 

it on when I saw him in the clinch ; he was in| 

shirt sleeves ; was in winter time ; I supposed 

took off coat with intention of having a boxing: 

match with prisoner ; did not hear any one say 

on eoming out of school, ““mow’s your time, 

saw the prisoner and deceased there, and alter 

the singing school was out I came out from the | 

middle of the crowd ; heard some noise ; suppose | 

it was prisoner and Henry A. Orr; they were | 
fighting , Orr was on drift and Kearney on side] 

of drift, near to road that comes out from Kirk : 

they were close together, breast to breast, at] 

this time ; saw parties both separate and then | 

come together again j both were striking ; Kear- | 

ney stepped back, and 
| 

me, he has killed me.” Kearney then start-| 

ed and run”) Road was width of a double sled | 

track : T am confident I saw prisoner rupr across | 

road at Orr once; I said Kearney ought to be 

kept in aaol, don’t remember saying he ought 
to | 

be hung; did not think bloodshed would result | on drift, along side of fence; went up to Orr come on boys,” I did not use such language 
after he fell ; fell right on edge of road and : s gathered vound to see fight as 

from the eontest; did not hear it whispered | 

mination. One of these two wounds wag situat- 

ed between the third and fourth ribs, on the 

right side, near the sternum or breast bone ; the 

other was a little further down between the 

the determined purpose, and strikes the pris
oner 

two or three times, and then Kearney, under
 the 

impulse of a natural law and in self-defence
, did 

whatever he did and Orr's death was the resu
lt. 

sixth and seventh ribs : further a wound on the 
right side. I then turned the body over on its 
back ; I found a wound on the back part of the 

neck on the upper border of the shoulder blade, ! pursued ; he fled 

| In turn-4 overtaken and struck, turned upon 
his pursuer. 

Orr said * he has stabbed | ing the body a little I found another wound on | Had he not good reason to think that if knocked 

I turned the | down—he was staggered we are told—he woul
d 

the wound was simply a flesh wound. 

the upper third of the left thigh. 
body back on to its back again ; 1 then epened | 

into the cavity of the chest. 1 examined the 

lower wound first ; the weapon must have struck | 

directly over the sixth rib and glanced down be-! 

tween th sixth and seventh ribs, passing through 

the diaphram, perforating the liver. The wound 

| that it is the duty of the slayer to flee as far as 
His Honor, the Judge, doubtless will tell yon 

Kearney fled and was 
possible before he turns. 

\ 

wall, and there being to the 

immediately have the Orr's and their friends on
 

through the ordeal of a trial, depending upon 
your verdict to remove from him any stain con- 
nected with this unfortunate transaction. Our 
statute law reads thus: —* Whoever shall be 
convicted of manslaughter shall be imprisoned 
for a term not exceeding fourteen years” 
« Whoever shall kill another by misfortune. or 
in his own defence, or in any other manner, not 

felonious, shall receive no punishment or forfeit. 
ure.” I therefore ask you to acquit the prisoner 
on the grounds that what he did he did in self- 
defence. 

him ; had he not reason to fear for his life or 

great bodily harm? Surely he had. 

not under such circumstances defend hims
elfeven 

to the death ? Does the law, does public justice 

require, forbearance at such a moment as that ? 

Should he 
ATTORNEY GENERAL'S ADDRESS, 

Gentlemen of the Jury :—It will, T have no 
doubt, advance the ends of justice my leaving 
this case entirely in your hands under the direc- 
tions of his honor the learned Judge, and there- 

house of God he was insulted and assaulted be- 
tore singing school commenced, but he did not 
resist it, but exercised as much forbearance as 
any man could wish his son to exercise. On a 
previous occasion we learn he was struck across 
the face. x 

All these acts of an aggravating character 
borne peacafully, you have a right to consider 
in determining in your own minds as to the pris- 
oner’s intention to take life. Orr's statement 
shows that there was a ditated determina- 
tion to attack Kearney. Up to this time who 
‘was right. There is no evidence to show that 
| Kearney sent Orr the valentine ; he demed do- 
“ing so to deceased and that was an apology. 
We might have supposed that the presence of 
ladies at the school would have induced, at all 
events, a decency of demeanor, whieh is recog- 

did I: prisoner had same coat on he bad inldrift ; saw somcbod running away ; carried | about that Kearney was to be attacked after of the liver was small. 1 next esamined the | Was Kearney not on the Queen's hi
ghway, as n : 

dng bine did not notice book under pri-| Orr into (xibson’s a bleed od Tn saw | school 5 from what [ heard don’t doubt Kearney | Uppe
r wound ; T found the weapon used to have he had a right to be? Was he not under the fore ! So — say a word or two. The 0si- nized as being due to the female sex in every 

soner’s arm ; I looked on till he calied out ds after 1 : taken into house a on | was driven oft of drift in first place by Orr; passel through the middle lobe of the right | shelter of and shielded by the law ? Had he not tion of my rother and myself is different. t he | civilized community, The ng ladies have 

: | ONES. SUNT We WE SON y stood by and saw fight : I had no business to | lung, cutting that lobe almost half in 
two, and | a right to say, “ let me alone, I have a right to ean by appealing to your sympathies awaken | given us the best account of t affair ; they tell 

. What did he | feelings m your minds against the witneses | us the very words that were used ; they saw the 

¢houlder, others on side ; was there when Dr. « I'm stabbed,” I would not go in to mob any 
him ; did net see Kear- wan ; did not think it was anything more than | Wolhaupter ex

amined 
rush into rows; [was at Bruce Gibson's eg

 

to going to singing school; Orr's brother was 

passed down nearly through the under lobe. 

The weapon used ent off several large branches 
be here, touch me at your peril.” 

do? Was not Kearney’s life, think you, as
 dear 

to him as was Orr's to him, and was not his per-
 
for the Crown and in favor of the prisoner, his 

client, he has a perfect right to do so. appear 
| sham-fight--it was very natural if it was desired 
to get up a row, to introduce it by means of a 

a scuffle ; prisoner had as many friends there as ney again that night ; knew there had been | ijere: my business whether I had a drink or | of the pulmonary arteries leading from the
 heart 

ap : 

the other ; did not see my brother take coat off | some cause of trouble between the parties be- | not ; 1 drank there once ; [ was perfectly sober : to the lungs, very near that part of the lung | sonal safety of as. much moment? When Org here on behalf of the Cr own and of the country. | shamfight—they saw the attack upon the prisoner 

or run at prisoner ; 1 did not advance toward | fore : 1 saw the valentine. Aagustus Orr was not there ; another brother where those arteries enter. The severing off pursued him was he to open his breast to the ANB SE dead! dead as the result of the | after Alexander Orr said come on. All but one 

prisoner till deceased called out; I did not go (‘ross-examined—Brought up alongside of | was; Orr fell on the drift; died there, not on these arteries was suflicient to cause ncarly in-{ slayer and allow him to strike him down unre-| contest with he prisoner on the day referred to. ! of the witness
es seem to concur in the statement 

think there was no one | stantaneous death. I found the right sisting ? Was it not rather his duty when he With what instrument the death blow was given | that Kearney went aside oat of the way, and 

up to and strike prisoner ; was not much ex-| Kearney ; ( | was not good feeling between Kear- 

cited ; did not interfere, because thought only | 

the highest part of it 

near enough to give the wounds but Kear
ney ; nearly filled with blood. The lungs were in a saw the storm coming to prepare for it and resist 

Some of you are fathers; 

we do not know, as, and it is somewhat strange, 

that instrument has never come to light. Of the 
that the unfortunate deceased took off his jacket, 
followed the prisoner, and struck him two or 

ney and I; for some ten years we have not | 1° ; ater . boslihy conditi ish the excepts f the sath ? 

: 3 TATE” Bir . : . during the first of transaction I saw no one near | Cail 
condition, with the exception o the | even to the death 

. p foi 

a boxing-match, was not particular if wanted to spoken friendly : for five years Orr was in my enough ; Kearney did not have his coat off ; saw wounds. I should judge by the character of the | should one of your sons, placed in similar circum- character of that instrument we can only infer| three blows, and then red hack. Mr. 

fight ; would have interfered if thought i father’s family ; know Alex. Kearney ; don't nothing in his hand or under his arm; Orr look- wounds that a dirk” or bowie knife, with both | stances, do what Kearney did, could you say h
e | from the Doctor's evidence, from which it woull| Frost says he suspected ing becanse there 

t serious ; my brother was not 21 ; [am 27 | jecollect his having had a ram killed a few | od most like a fighting character, and would edges sharp had been used ; the blade must have | had done wrong ?
 appear it must have been a knife of some kind ;| was a great gathering of 

the Wolverton's, Orr's 

Ee 
as the instrument has not been produced the in- | and Gibson’s. 

What was the meaning of the 

r 28; didnot think there would be any fight ; | years ago ; recollect his gate being destroyed ; 

did not know jem was armed, and bad no did not see it done; cannot swear who was 

reason to think it; think he must have been there; Orr did not tell me he was there; he 

armed ; saw no onc run up behind them ; no | went away from the house alone that evening; 

vious trouble between the parties tomy know- | don’t know what he went for ; the matter was 

edge ; when I saw them they were on limits of | hot talked over before ; heard next morning 

road, they were on a drift, did not see them go that Kearney’s gate was destroye
d, and Augus- 

there ; crust would bear, may have been going | tus Orr was suspected ; he did not tell me he 

home ; have not any reason to believe prisoner had done it ; Kearney has some nice fruit trees ; 

have advantage over Kearney in a fight. 

Heury Bull—(sworn)—Was at singing school | 

night in question ; as I was going to school by a 

short cut I saw Orr with a stick in his hand ; he 

called out te me,  whose’s there,” I answered, 

myself; Charlie Wolverton was with him ; Orr 

came up toward me but did not say anything ; 

on Saturday night saw Charles Orr and Augus- 

tus at Kirk door ; Augustus said he had stumped | 

Kearney out to fight but he would not ; at recess 

i 

| 

| 

| 
| 

' been from five to seven inches in length; no 

"doubt the upper wound, passing through the right 

"is no doubt these wounds caused the death of 

lung, was sufficient to cause death, in from one 

to five minutes. I found no other wounds or 

injuries upon the body of deceased ; the heart 

was also in a healthy condition ; no appearance 

of any wounds upon the surface other than those 

described ; I made no further examination ; there 

deceased, 11. A. Orr. 

I shall now read to yon some authorities by 

which you will be better enabled to understand 

the nature of our defence and, when you go to 

the Jury Room, will see how far the law justifies 

us under the evidence in asking for a discharge 

of the prisoner. In Archibald’s Pleading and 

Evidence I find a learned authority lays down 

that — 
« For the assault may have been so fierce as 

not to allow him to yield a step, without manifest 

dancer of his life, or enormous bodily harm ; and 

fereuce is that it was an unlawful weapon. | 

now leave the case with his honor and you, and | 

have no doubt that justice will be done. 

CHARGE OF THE CHIEF JUSTWE. 

His Honor said :-—-Gentlemen of the Jury, | 

your responsibility and mine also. in this case, 

Jury, under which the prisoner's life is not fov- 

| feited ; and I have no hesitation in concurring 

| mitigating circumst, 

has been lessened by the finding of the Grand | 

statement of the deceased to Henry Bull that 
he was well backed ? Did he mean by the 
tics named ? That is a material feature in the 

{ case. The use of a knife is un-English ; belongs 
to countries where assassination is practiced ; we 
call it cowardly, dastardly, unless under strong 

Unless desired, Twill not read over the ew- 
"dence to you as you have heard it so recently, 
‘and the main facts are confined to such small 

was driven on to drift by deceased ; don’t know | don’t remember them having been girdled, but | I t
old Kearney what Orr said; he said he did | This finished the evidence, none being called ger of ¢ ! - : tion concurring 4 CLS \ 

why deceased had coat off. I did not say to did hear of some trees in pasture being girdled ; not want to fight or have anything ag all to do | for the defence. then, in his detence, if there be no other way of with the Grand Jury in their discretion in find- | compass. You will view the evidence aud try 

prisoner, ‘‘ come on now's your chance,’ or | T believe I did it myself: I told — fath ’| with him: that if he commenced it he would | saving his own life, he may kill his assailant in- | ing for manslaughter. The young man, the it hy the law I have laid down to ; and for 

words - that effect % after deceased fell [ ran ageis E hid dna 8 - os 3 — y= "1 have to settle it the best way he could ; he
 said ADDRESS OF COUNSEL FOR PRISONER. stantly. The distinction between this kind of | prisoner, stands to-day in a most unfortunate po- the sake of publie justice do your duty manfull 

: : Ly . wrong; Li eb. laid hands on him he would make hima! LL.D. Fisher said : Gentlemen of the Jury,— | homicide and mans
laughter is, that here the | sition, especially in view of the favorable testi- without fear, favor or affection, and return suc 

i a verdict under the evidenee as your own con- 

after ree did not kick him ’ stood till bro- believe it was our axe that was used m destroy
- 

ther fell before [ interfered. | (ing Kearney's gate; Orr borrowed the axe ; 

“Re-examined—Church is from road a short he did not tell me what he wanted it for ; he 

distanco ; the drift was on bounds of, but off | brought the axe back either that night or early 

beaten road ; the clinch took place five or six [in the morning ; asked Orr if he had done it, 

feet from gate entering into the highway : every | he said he would not say whether he had done 

person coming from Kirk must of necessity | it or not ; sometimes he'd say he did, sometimes 

LG ~ . Gi EEA | that he vid a man hired by Joseph Wol- 

nsley Watson— (sworn) —Reside at North- | verion felled a tree over Kearney’s lino ; 

ampton ; was at the singing school that night ; | we told him not to: Orr told me he did 

coming out of school heard prisoner say, a | not shave Kearney’s horses tail ; have had no 

have as good Nght hoes as ge - any Taam ; the difficuity with Kearney, except some words - 

pg pe ands oie e ce . 2 pse my brother thrashed Kearney once ; our hired 

of him. risoner was standing on drift out- man instigated him to it ; my father told me 

gide of road, to my right as I came out ; noth- | once to give prisoner a booting ; W. H. Kear- 

ing unusual occurred in school ; I did not hear | ney told my father he was drunk, and father 

any reply to prisoner's remark : drift was about | told Charlie to go and give him a kicking, he 
Saw Orr and prisoner previous 4 or 5 feet high; cannot say who remark was |did n

ot do so. 

addressed to; did not see deceased : I looked | to school opening en night of death of Orr; 

up at prisoner and passed on ; heard noise like | did not sce any trouble before singing school ; 

when school was over we all rushed out; saw 

Kearney go out of Kirk with a note-book under 

his arm ; as we got out I heard Alex. Orr say 

« come on boys, here’s your chance ;” I looked 

round and saw Augustus Orr with his hat and 
coat off going towards Kearney; Orr struck 
msoner twice; I saw Kearney kind of stagger 

and Orr tell and stumbled on hus knees and said, 
“he's got a knife and has stabbed me" Alex. 
Orr came up; prisoner ran and Alex. Orr after 
him and Sandy Carr called out * kick him;” 

I went away ; Orr was lying there, I supposed, 

more frightened than hurt ; when I first saw Orr 
he was by the gate and Kearney was up on the 

drift 4 or 5 feet from Augusius Orr; Kearney 
was standing there, I did not hear him say any- 

thing ; did not see Kearney strike Orr. 
- Cross-examined— Saw Kearney coming out of 
Kirk ; Orr told me he had received a valentine 

which he blamed to Kearney; Orr told me he 
had stumped Kearney to fight but he was afraid : 
he, Orr, said he had plenty of backing, and atter 

corpse ; after recess I sat alongside of Kearney ;| The prisoner s
tands indicted, as you have heard, 

"when the indictment was read, for feloniously 

killing one Henry Augustus Orr ; that offence is 

called manslaughter, and the punishment provid- 

"ed by our statute law is imprisonment in the 

| provincial penitentiary for a term, as the Court 

| may decide, not exceeding 14 years. I may tell 

| you here,that after the occurrence took place,and 

the prisoner having been committed and allowed 

to go free on bail, Kearney, acting under my ad- 

| vice left the country, as from tbreats that had 

been made he felt his life was in danger, and 

feared that it he remained other and serious dit- 

ficulties might occur. As soon as the prisoner 

"had recovered sufliciently from the effect of inju- 

ries he had received he went to work and has 

"since worked industriously, until the time came 

when he should appear here to take his trial, | 

"when he came home. 1e has appeared in Court 

feeling no alarm ; feeling that he has committed | 

no offence against the laws of his country or in 

was ir actual danger of losing his life, 

slayer could not otherwise escape, alth
ough he 

would ; in manslaughter he would not esca
pe if 

he could.” 
And Greenleaf 01 Evidence quotes thus :— 

«To justify his killing his opponent in self- 

defenee, it is not necessary to prove that the as- 

sailant actually intended to kill him or do him 

oreat bodily harm: it is sufficient if it appear 

that he was attacked in such a way as 
to induce 

a reasonable and well-grounded belief that he 
or of suf- 

fering great bodily harm.” 
: 

Now what I say in this case is that Kearney 

was placed in such a position and under such 

circumstances, that #e had cause to f
ear great 

bodily harm, and that actually his life was in 

danger ; if you arrive at the same conclusion 

that your duty is to acquit the prisoner. You 

must have noticed the strange want of 
agreement 

in the testimony given by the first witnesses on 

the part of the prosecution. Orr has his version 
the sight of his God, but willingly commits him- 

self to you, a jury of his countrymen. 

blow of a fist ; turned round and saw prisoner 

and deceased in contact on the drift ; saw young 

Orr leaning up against prisoner, as I thought ; 

did not hear a word, everybody stopped still: 

thought it was poor fighting ; saw prisoner strik- 

ing Orr under with his fist three or four times ; 

heard that Orr challenged prisoner for a fight ; 
prisoner did not fight ; heard prisoner said he 

did not want to have any trouble with Orr; 
‘did not see Orr have a stick, he did not tell 

‘me he had ; did not know of Our having laid 

| in wait for prisoner on previous occasion, heard 

school he would lick prisoner or prisoner would 

| » 

an attempt to mob Kearney ; Alex. Orr appear- 
ed much excited; no doubt he said come on thrill that A passed through me, when on coming 

boys now's a good chance ; don’t recollect hear- 

lick him ; I told Kearney at recess; when I saw | last our quiet community was startled by the the clearness and parity of 

and heard Alex. Orr I suspected there would be | story that a foul and erucl murder had been com- | convincing and satisfactory. 

mitted. well remember my own feelings,and 
the | you, and what is strange no other witness on 

of the occurence; Wolverton his, and Gibson 

One peaceful Sabbath morning in February | his; but fortunately there were other witnesses, 
whose evidence 1s 

David Gibson told 
the 

| part of the Crown bears him out in that r
espect, 

"out of the church where 1 had been worshipping | that Orr was on the drift, and that Kearney 

was told of the fact; was told that a Coroner's |
 rushed backward and forward several times, 

from the testimony, then’ there can
 be no doubt | 

mony given of his character previous to this 

transaction by some of the witnesses. But tho’ 

that is his position, and though his Father, as he 

should, stands by him, we must not allow sympa- 

thy for them to blind us as to the real character 

of his fault. There is no doubt a lite has been 

taken, and one of our feliow beings has been sent | 

to his last account in a state of mind hardly 

sciences will approve. 

The Jury retired and after an absence of a 
few hours returned bringing in a verdict of 
“Not failtys” The prisoner was then dis- 

| charged, without other remarks by the Chief 
Justice. 

| suited for his appearance in the presence of his 

God. His friends feel as friends will feel under | 

such circumstances. We are naturally horrified | 

at the idea ot one man taking the life of another, | 

| and must have sympathy with the feiends; but | 

horror of the .deed- or sympathy with friends | 

must not lead us to call into action unjustly the 

powers of the law, unless under the evidence the 

Jrisoner is found worthy of punishment. Com- 

mg then to a consideration of the case let us 

‘look at the facts and the laws bearing upon 

them. Murder is the killing another with ma- 

lice prepense and aforethought. In this case, by 

the finding of the Grand Jury, the malice pre 

pense is absent. But killing is the essence of 

murder. When one person is killed by another 

it becomes the accused to show that there were 

' mitigating circumstances. When life has | 

been taken in a contesty malice is inferred.— | 

When the life has been taken accidentally, as) 

' when one man falls down and is killed by 
com-! 

’ 

ing in contact with some instrument or with’ 
i 

deceased said, 5 he’s got a knife, has stabbed ‘
he did ; : Orr told me that if he met prisoner | ing Kearney say during row that if’ any body 

0 hoes, ing in contant SC aioe Jo wet pv 

me, I'm gone,” prisoner jumped back, Orr | there he'd lick him or get a thrashing ; don’t | laid hands on him he'd be a corpse; saw Orr Inquest had been held and a verdict of wilful | striking the Joceased. Now the design of this | some roughness whore Ao "a" To © 0 pre- | 

evidently, to fix a deliberate act of sumed. If a man discharges a fire arm mto a 

tumbled after him, as 1 thought ; saw Alex. 

Orr then start and kick
 at prisoner don’t know

 

whether kicked him or not; some persons 

caught Orr, freeing prisoner ; I turned round 

to deceased, found him on his knees; told me 

he was goue ; he was bleeding very freely ; 1 

know of Orr threatening to way-iay prisoner ; 

heard others, not Orr, say he had been waiding 

for prisoner the Friday night before to thrash | 

him: I and Augustus Ore were accused of 

lying in wait for W. H. Kearney, 
not £5; knew they had fought before ; 

but it was deceased aad Bruce Gibson came up talking 
knew | loudly; Orr said, Mr. Kearney come out here, 

| struck first : did not notice Orr and his friends | murder had been returned by the coroner’s 

\ whispering much in singing school. 
Edward Spurr Frost—(sworn)—I was present | an atrocious murder had been committed. Every 

one was excited, as well they might be. Soon 
‘on the evening alluded to; when I arrived at 

“after the prisoner was examined before two Ma- ' Kirk door Kearney was there alone ; soon after 

the benefit ot counsel. 

and made a motion to take off’ his coat ; Kearney published and spread broadeast over the country 

jury. | witness was, ¢ 

| From the statements there made I presumed that | murder on this young man. 

gistrates, fortunately at that examination he had | what he said. 

That examination was cross-examjnation o 

1 happened to be 

"at the preliminary examination, and
 there Mr. 

"Gibson did not say a word of th
is, for I know 

just what he did say, and you have 
heard read 

You know 1 pressed him on the 

ut this point, and he reduced 

the number of times that Kearney crossed the 

crowd or at a person the inference is he mtend- | 

"ed to kill, and so if he directs a dirk or k
nite at | 

"a vital spot and strikes home, the inference is 

'he intended to take life. There are cases when | 

that natural inference may be rebutted by proof | 

of the circumstances and reduce the offence to | 

manslaughter or to the lesser degree of offence , | 

pe ~~ ) 5 Se) 1° > RY rary , y oF 

rau into the Airk—3 rods—to search for'Brace that there would be a fuss if they met, because : y ho 3 
pg EE > on ig 

Gibson and Singing Master, when returned de- | Auncustus Orr told me he intended to attack replied, keep away from ae, I want nothing to and since that time people have not ceased to | road to once, and finally doubted that. I donot] og fn Longer ane —" EN | 

oe < do with you ; deceased then caught him by coat think and speak of the occurrence, and I am sorry | hesitate to tell you, gentlemen, that, it Gibson's | am bound to tell you that every assault will not | 

to snow, apparently 

4 minutes from first 
ceased had fallen over on 

dead ; not more than 3 or 

I saw till all was done. Deceased was carried 

“nto Gibson's house, his coat was off, shirt all 

bloody ; did not examine wounds ; prisoner was 

on slanting side of drift, deceased was next to 

fence ; nothing was said during clinch ; did not 

see knife or instrument of any kind, night was
 

dark. 
('ross-cxamined— Anew prisoner 2 length of 

time, was a gr boy ; never liad any dif- 

ficulty with Mr. Kearney’s family ; I did once 

prisoner if he met him there ; don’t know that 

‘he was prepared with a weapon ; before Orr 

left home he told me he intended to thrash 

"prisoner ; did not tell me so in singing school ; | 

don’t-know that Orr prepared himself with any | 

“weapon before he 

never told any oue 
with him that night ; 

that he took a link of a chain 

in the house or knew of Orr having anything 

of the kind ; Orr got a valentine supposed fram 

prisoner ; heard little loose talk outside about 

Orr taking a link off a chain; dil not tell 

went to singing school ; have | 

never seen brass knuckles | 

and Kearney turned himself away from him 
| without touching him ; Gibson said he would al- 
low no tichting there, and if they wanted to fight 
to go outside ; the door being opened Kearney 

went in and stood with his back to the stove; 
' Orr followed him in and said, what did you send 

neck for an offence for which he had never been 

tried ; of which he had never been convicted : 

never condemned. 
Our defence, Gentlemen, is simply this; just 

what the young man, the prisoner, said before 
his examination, ** what I did, I did in self-de- 

fence.” WW. II. Kearney never had any desire 
in his heart to take away the lite of the young 
man, deceased ; he comes here to-day by me to 
tell you this, and that in taking his life he did 

it in his own defence. In some. cases the party 

' me that valentine for ; Kearney said, I sent you 
no valentine; Gibson repeated that there'd be 
I'mo fighting there, and he and Orr then went 
out together ; after school was over I was about 

‘the last to leave, and when I got out I noticed 

| that persons were gathered outside of gate; 
| when near enough to distinguish saw a man run 

to say that some persons in their imagination had | testimony is 

this poor boy taken from prison and hung by the 

-! and to his feelings we ha
v 

to be believed, Kearney was guilty
 

of murder and you should con
vict him. But 

vou will scarcely receive his t
estimony, to which 

2 e a clue. ‘He, Gibson, 

| was annoyed when I asked him
 if he believed 

in future rewards and punishmsnt, and I doubt 

somewhat. his answer in the affirmative being
 a 

true one, for he did what no one w
ishing to tell 

"the truth and acknowledging the
 responsibilities 

attaching to a departure from truth would do 

when he said, as he will not deny that he said, 

after the preliminary exanunation,
 that Kearney 

be kept in gaoi and hung for 1t and 
deserved to ing for 1 

arry out the wish of his heart 
he eomes here to ¢ 

| warrant a man to take life, or reduce the offence | 

to manslaughter. Our criminal laws are alike 

based on the principle of justice and of humani- | 

 ty—the law regards our frailties and therefore | 

it says that when one is attacked in such a way | 

as to arouse the passions; excite the infirmities 

of nature ; provoke to anger, so that reason for 

the time being losses control of the mind, an act 
| 

may be committed which deprives another of 

life and the act be manslaughter. At the same | 

time the attack muse be such as would justify | 

the subsequent conduct. 

If a man, receiving a merc tap for instance, 

seizes a deadly weapon and strikes home, there | 

: = HR das a at Sh : 1+ he was in daneer: I told | up to fence throw coat off, and rush down snow | charged with an offence might take the witness 
. 

ride through his orain, I kuew no better then ; prisoner that mght he was in danger told j up ’ 2 —— : : : at ARERR lage 

ugh his grai po. S ig bank at the crowd ; when I got near enough saw stand and be allowed to state just all the facts! and consign the prisoner to that fate he had pre- not having been suflicient provocation, the law 
does not attribute the act to the provocation but | 

did injury to a ram once by orders, learned af: 

terwards it was Aearney’s : was at the singing 
1i- Wallace Hemphill ; don’t know that he told 

prisoner ; did not intend to help Orr if he got 
and circumstances. In some countries eriminals 

some one break from opposite side of crowd and 

| are allowed to give testimony and then under a 
'a tall man follow and kick him; on reaching 

judged him deserving of Can you, gentlemen, 

after the statements and the conduct h
e has pur- 

| sued. consider him worthy of credence. 
Then 

to a wicked, barbarous disposition. 

takes life on an assault, the law requires two 
If a man 

gehoel ; Orr was there ; prisoner was there, worst of row; I was one of the IER— | gate I saw Orr stageering and after advancine a | cross examination the matter may be thoroughly 
: : - ‘ ‘ ” , 

behaved himself well and was singing : Vir sat some whispering in school bat did not know | fow feet fell down exclaiminz, “ bov’s I'm kil
led,” | sifted and better understood than it would other-| we 

have Charles Wolverton's testimony. IIc things in order to mitigate the offense. 1st, a 

’ » 4 . y . o ve » 2 y . ’ . - *: " » 5 > . . Jieve ] GG ‘ne rag ¢ -l 8 ie1e "Ovoe r? = 9 g % 

near me; don’t think he sung much at any what it was about : did not see any one gong or to that efleet ; Kearney told me some time | Wis€ be. 1 am not prepared to say that our laws | w onld hav
e you believe that Kearn ) was alto nfheient provo ati on; and 2nd, that the fatal | 

o ’ : of 
ha was blind to blow be traced directly to that provocation. If 

time ; did not notice any whispering ; had no out of school on hands and feet ; did not hear 
this that he was apprehensive of be-| in this respect 

should be 
LA previous to 

altered ; I am aware 

$ “Ng 

gether to blame in the matter ; 
’ 7 . > 73 
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