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st Honor, Chief Ju~d§§‘i&g .l“ 1507, before His some days before that hcdm}ityﬁ' l(il‘l' t?hl me; prl.aczluln\%flr + heard tdll\mlg_ did wot distou-| ing (ill(ukL;}. and w Unlil h“Lll])C““'b"t[ for the | that in some cases the practice might operate fa- everything that could make for the prisoner and ’ a person provides himself with a deadly weapon
. S v ’ vtehie. g oht prisoner. | euish what it was ; supposed prisoner was eun |presence ol persons who would assist him ; at| vorably and luly in favor of the prisoner, b ould see i h: i - 3
, Counsel for ‘row that prisoner h: . L £ . g a8 ; Sappos prisone 3 . . e vorably and unduly m iavor of the prisoner, but | could see nothing but what was acamst him ;! ; e ocation
N £ -‘ -Attorney Gentg:alt‘r?“ l.l.,—lfun. Charles Fisher. he'd l"iv;v : ! had sent .hl'll a Valentine, and ' the drift on way home : we most of us walked _ahom “the first of the singing  school I was talk-| in a case like this where the plea set up is * self' | and so with Ansley Watson, who denied what,':]“w"dt:"ﬁ::o:,xupg:rd“ butui’f'l::.' l&m' axd
N‘, : , assisted by James Edgar. ch-n-u? > him a (bmbhmg - never heard Orr; on drift because it was smoother ; don’t know | t(l)xg with I?“("l”“'." at the stove, wlh‘cn deceased, | defence,” Kearney's testimony would taréw light | has been proved, that he was in the sham fight ; Lgc:,:d'h.ppen. to have a d'eodly »
|8 - arge prisoner . - . » . ; G g . rr, came ‘Stween us : face wi ke | " . g RS e _",,‘, - S5 o . . B o™ CQ 'mM
) o ounsel for the Prisoner,—1.. . Fidser. 1 they h-nzl 1' lt; }\w}:th sending Valentine ; knew | why he stopped on drift ; knew afterwartl, near | , .\, iuthlnl; Jtt‘;\-i;l:,u:,\‘,-Eu,::::;gct:si::ftlt'v'ﬁ}:::‘ | zp"" il“' t“'ho'lfl O‘“”'t.“'“' whick Ut“‘grf‘v"” we | he “"‘]"“"’“"‘“tl" fix ,‘\’I"e")l:tl""g against this| him, and under the influence of passion aroused
- L. P. Fisher. Es C ad a squab . . )y 8 & s g & ;  eannot obtain. The (uestion as it ¢hmes before you | young man. 'hy 2 Mr. Frost let us into the | b v : .
| B : A S 3 y the provocation, uses and makes a dash with

A bill for murder had been <o g fore : heard le on the ice some dme be- | as I could hear, he was attacked there ; first 1
g:’l);’);lthe lAtturuv_\- Gonnral: ’;',t,,,l"'tii'f;, (‘;",‘:,’:’: siia ]:‘lrltrxl ”"',:"lt’”?"‘ t:‘,had heen waylaid by | saw, before 1 saw prisoner on duift, was Or f
nsla 8¢ they found | °- artics, not b - Wolverton’s and | taki
The Pﬁ:)gn;tre;;a\'inv) : | Kearney's were bad f%ieudr: ; ‘\)\r Ol;.m'ton 8 tmdi taking off his coat, to .ﬁght.. I expect; esaliier Wovees .

- the indictment was }-. »ecn placed in the dock, | with Wolverton : dem’ i Urr lived at tm.ne see lIlaUlletSb.Ow anydxspusttmn to fight ; when - }Ojacxammcd —k14ve oeen tcaglung gchool
, O as x'L:ul as follows ;- ek bk ol v 4on’t remember having said | Orr took off his coat he walked smartly through | ' Nor “‘“‘"}’“‘D for some time | Kearney was
~Wit.—The Jurors for our Lady the prizoner shoul § he hung ; said he 8‘)0\11‘1; crowd ;: think T saw him strike some one. { a scholar of mine; had formed a good opinion

en, upon their oath ; be punished. W e Sl . . ! e
= ¥ b . 2 . ) . . > . . i \ ’¢ x . YUOT "y . ¢ .
s preseat, that W, H hen went to ginginy: school David Gibson—(sworn)—I was at .-'mg_;nmf_j' of Kearney: never had to reprimand him ; it

considered this done in an insulting manner ;|
Kearney said, ¢ I want you to take no liberties
did not ; with me.”

now, gentleimen. is not whether the deceased in- | secret when he told us that the Wolve ", | :
tended to do bodily harm to the prisoner or con- | Gibson’s and Watson'’s were rcl;tlv}]‘. Ulv{’ll.:::‘i:’ | 'th?t w.:g\pon.fthc - ltuvmg d'l'le regard to (e
templated taking his lite, but it is,—had the pri-| H. Wolverton had to admit that he and his l'auhfuxl Ern;‘lg;es oThour ‘l‘ll ey B 4 t‘:;: - s g
soner a reasonable right to conclude that his life | ily had for years been in the habit of committing | :«;}lg = vy crc.le:is Jus:‘u l: nmu.uo
was in danger, or to fear grievous bodily harm | the dirtiest, lowest, most miserable, mean 'mﬁf.. A =

and | grounds to believe that it is intended to do him

from the deceased. The law presumes until it | petty acts of annoyance toward Mr. Kearney, |

oo O oo 58, o g L, e vemadihe 2 - Kearney, | ily i

is proved otherwise, that when life 1s taken it is| and that, too, without any show of ryhme or rea- | ﬁﬁﬁn%lt:lt}h:a::l’sth ednf-;'amorty remwt uke"i:g‘l‘i’fet?:
= | U€ ' 2

g carney, on the 2Srd of Febru: , - "had no t} ht ¢’ Coarnev had anv o . & , . . . . v -1 . -
W g 3 28rd of February, 1867, —— wught t gere gt WENET SR Kearney had any design he could have attacked | feloniously taken. Have we proof that such, in | son, taking ever ; - of making the . 2 o
5 flonously kill and slay one Henpv A 05 | i sobac doun’t axed would be trouble ; in sing-| school ; a good portion of the school went cut! () better before school went in, there being Rw!ihe do thy F O wisi 1 ey What 3! solves intass .L1L yb()};pof:“""t-‘ of ‘making them- | his own defence when it is absolutely necessary
vy rr. . Ary Augustus | o M L, think heard was to he trouble : | before me : when I got out I notie A & crrwel S e ; y the g few | the death of Orr, was not the case ! 1at 13| selves mimica to both father and son; and not| fyr his own protection. No assanlt u him will
b To this_judi : . ieard that Orr ¢y, prisoner had had 25 e g 4 edac s persons there; the interference of Alexander| the evidence ? 'only so, but they have shown themselves willing | iy stify hi Pk. life unless he i s g
guilty [t the prisoner pleaded not  during recess | . Ve ﬁi e somhe words | saw prisoner make a rush across the road 10| Chrr, 1 think, would have prevented difliculty ;| It appears that one day in February last there | to come here and prevaricate when a most - {u‘s rif “3 P lTehun e:" - “twg;do:'u "tilnl
L The Jury having been sw 'that night ; ’O'um ‘..(,u ﬂ;g coming out uf‘ .school wl?crc decga.sed was stund!\lg by‘ side of the |l think there had been 2 determination on the | was a singing school held in Northampton, in | portant interest, this young man’s life, is at stake. | ‘:.;;cl:: :‘ ,:r';g.t'i:“m;:; he":y r:t"'ud':ed :
' 7 Attornsy O gl l'(;iu;] sworn ;— se0 OIT 8¢ ) out " l')_ut about middle ; di'd not! drift; on Friday night previous (night befoxe) P&l 't of _er to attack Kearney; Kearncy bad| what had always had the reputation of being a| Are they, I ask you, gentlemen, trustworthy 3 P li‘fe l)nd . g c.." tu J it 'h' '!:.
He uetiral Tisher addressetl the Jury. | committe ut or prisoner; I was one o f the!saw Orr walking on the road. and told him [ | tak :n his position on the drift, as it seemed to | very quiet neighborhood ; both prisoner and de-| It may be said that it is hard that they should S A > Yoy MOS SOQES T,
] eaid the indictment by the ( Y- | committe g to kee : | (N . to wet out he way of s sid Obs p - y ‘llb could by retreating have avoided it. But if
s fund against the B o rand Inquest | o5 ] g seep order in school ; don's L know | always saw people on sentry have a musket ; we, to zet out of the way of something, and Orr| ceased were there. It appears that there had | have their character so blackened; but they ! ho could retreat no further; if, as stated by M
mansiaughter » m_.jr’ “h""!':cli him with | st s (;ld have interfered had trouble m visen|asked him what he was doing there, said he| wentd 't“] dtlt'(;gk him ]ur :()l]ut“,'b()({.\' cl;c ‘1.11 l\t{w bce]n trouble };«md difficulty with the deceased must remember that it is not I who blacken| Fisher, he had retreated to the wall oryif ':'
y idence which he would SCU" 50l ; outside he 7 % * e : s crowd '3 had Kearney been lefe alone I think he| and some of his friends before, who had nus»d | them ; they have done it themselves; they have | i . . .
mdm 'ould show tb 1 ] Oouic ' slqe lLard l\carne Q o i ‘ e S e } = e } | - /i 2 . v 18 i | 1 lll, lc} 1ave « one 1 emse Vt,b, t l(’} 1ave tul‘"‘"" to t be f ll .
at on the occas '] man attack ; y say, il any | was waiting to see a person he Wwas afraid he! would have gone home quietly ; I suspect it was| an ill-feeling t d pris I e t) bedaut : & to retreat, being followed, he would in-
¢ deed, by whi ; casion when Altacks me I'll make . % ] o ) s 4 ; L gl gt Bl by 5] $ ill-feeling toward prisoner. It appears that| come here and bedaubed themselves with the | srease his danger. .
was killed )“'“l::lgll;l:iuttn;nmu“aw young man | "8 Tie had been attavkcda }torpsu of, hia1;” would not see or did not expect to see ; dfh_l‘  entirely ’ t’hu fault of Orr and those who urged| Orr must have gone to the school that night in- blackest paint. I am only the medium through| ments of the lf",e, then he JiStat the requie:
persons ’ - ,d(’ » a number of young | W0 g% not have made s :b . Yafore st shOf)l o I|Orr fell prisomer starte.d and ran ; Orr to.ah‘ him on tl.mt trouble arose: believe that at the | tending to make difficulty, as previons to the | which the act has been exhibited. Can you,I| (Gentlemen th.e deceased. Orr. died, and b
school ; that aﬁmer . c:o : §Ogethur for swging | T of heon attacked - d ,‘:‘* 1 observati pn if bad | appearances was dead ; 1t was but a short time stz -‘“h]"j’l there was a majority of persons|opening of the school he challenged the prisoner | ask again, believe thesc men when they knew | the hands of the prisoner at theﬂ;;tr \.Ve hlvz
o g R-cus's: s .'tt;'c,.:.l was Srat a sort of s S 1 t‘ , r'® . was about 4 f eet higﬁ - | after he said he was stabbed till he died ; I un-| lull],llcal' '0‘ Kearney ; the Gibson’s and W olvcr-i to fzght.. but Kearney refusel. ; when they went to singing school what was to be | no evidence as to the weapon used l.nd can onl
_ L mcessed Sukiioadt WounLd: b;'m;:l ing which th . } m.)t = e at pr o oner was driven tihere ; did{ dressed Orr laying in workshop on Sench i the tqn]s; wl._\c ‘«:‘l cl l:‘latul. “‘t‘llv' Ut"lt \'vtz't stlru‘n:_: that | .1\‘0\;' 11{; Kearney had gone thatevening armed | done, and how and where, as well as they knew | infer its nature from the character of the woun
" S ) at s ! see Oy . 2 neht ; a a strancer nere from St. John. | w libe i ake hi » di ) o s . Phe AW 3 S . .
:;)bu;h had not been discovered, St ;(t"h“" f‘,cnt Hilow. &bl ,,.go to him, but walked by ; heard alhouse ; saw shirt eut through and through on|™ e By Welvertapu(dned ")__w.lcu T E,'li; fl(l\.‘a':l:?tz ::;.t‘i;:?stzlf;l;:“tErfst‘;h‘{ S“i h:h':loé | ?ft‘l’lﬂ:‘“d’ wllx\at o dto T P r{'ff’i knew just - which the Doctor says were made by a bowie
: ® testimony of the Doctor was a I rom | 3 .0’ v v it wiven : did not see rr on|sleeve of left arm as with a sharp imstrument ; e 5 ke~ e g e ' r when there | well as you know that BNCELSEE M oW a=| kuits dagger or other instrument sharp on both
o y tor was a lone ' drift as .ot seo 1t g ; P : singing :school that night; on coming out [ saw | were few of Orr's friends present ; Kearney’s re- | dressing you. We nfer it from all the testimony sidcg_’ We have not the ingzmm;trpben' and
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Aatancous } Orr
ac deposi- !

Pprevious

:ee:t n, which produced almost insts
P . ke could net discover from 1’
3 token before the Magistrates

i went by ; Orr must have gone there ;
nad coat off and in tussell ; did mots inter-
when 1 heard blow I turned round ; had

1210

when undressed was covered with blood about
the breast; found two stabs in the heart;

one on back of neck oy shoulder, another one|

a crowd, amd heard Alex. On call out, come on
hoys, 1OW's y our time ; Kearney said he had as
wood a right ,there as any man, and the first who

fusal to fight then showed that if he had armed
3 himself, it was not with the intention of acting
on the aggressive, but simply to protect his own

and Mr. Frost lets us know it positively. Next
we have the testimony of Joseph A. Wolverton
and of the two Miss Hay’s —daughters of a most

while it might have been a dagger it may have
Yeen a Jack-knife sharpened on both sides. It
might have an effect in your minds if you knew

committal whether there I : : - . ; : : oy :

s tween the parties pr:;ill:;:;j bw," any diffe w0 | no idea death would result ; did mot duwwing|on left side; oue on arm did not cut the skin ;| laid & "_“’“], on him {3" “’i’“ld leave a corpse ; saw | life in case he was attacked —this thought will| respectable farmer, Mr. Wm. Hay, whose manner | just the character of the instrument used. But
¢ oceasion. He would a:t“’ digivwmes _ce | difficulty go and put hand on one of panties ;| Dr. Wolbaupter examined him afterward ; 1) :t" ti‘;"‘“th”t"f; v ]‘:i‘m‘{:;nl""‘i’“ t,:“t‘.”::‘fnl.;‘:*:r"?;.[a: have oceurred “" o Orr lhald' threatened to Peforehyou Sho‘l"s that they have been properly |'when there are any doubts the law provides that
o errwen . C heo A . # . : 5 " . . s R i - goimg Lo streky ° » and ate inutes after | ojve prisoner a thrashing and this was commu- | broug t up—these witnesses give i . . :

. Jue eting on | stepped in between two men with me ; loaked | was there ; took out his heart and lungs, show 1 saw Orr fall : ov 1 & previous occasion 1 saw Orr give § L g I ses give an entirely | the prisoner is entitled to the benefit of any rea-

b |

s

nicated by one of the witnesses to Kearney In

different version of the affair from that given by

sonable doubts—doubts not arising from the feel-

‘&lexandet 0"7’ S Ia ‘ "ub““t' thc ‘ like a row ; was BUt afl‘ald, but' Steppcd tO ge’t ed us Wllel‘e thc da"].agc \Vii::: s ONne U!’ th" lung\"! come up a“d dra“v a EtiCk ALTOSS K\!ﬂl‘ncy,ﬁ facc; tllc SC]IOOL thc Othcrs- They ShO v that the a;tack was ﬁr AF E . . <
. ") ! f way of row; looked on coolly ; domn’t| was cut ; one of main arteries leading to the! Kearney told hi ot to take such liberties "] e otk el : . . sfirst | ings af the jurers; not from the un tness
soner ; decease! o <0 |out of way Of TOW, ,d L g g s A a | Kearney told him n ©! such liberties. I'hat an attack on prisoner was premeditated | made on Kearney, and that from that attack | of the duties they have to perform but com-
out of Kirt =~ 8 ny' —Have kpnown pri- | know who gave first blow, sounded lou lkf) heart was severed ; saw this in_ presence of|  Cross-examined— 2V Ansley Watson there| various circumstances, apart from the statement Kearney had retreated on to the drift. Tt is not | scientious doubts arising out of the c'ircnmﬂ!n-
ichoe’ ';,?n 23rd orother : was “coming | blow of fist ; some men on my left ; saw Sn- coroner ; s(zltw pnsgne; step on side of drift and | on tlllu d!;ltt; ]hc was 1"::'3;1 ':‘“j::' t“mtni;ml"iﬁ:: 0{{ tlhc ‘10013“50(‘:,\)30 to P"Ol"‘(fj W'i‘ find that_the | necessary to analyse the testimouy at greater | ges. .
was . . . w2 . . . { Bt 1 1 J5 1 3 8 P AN ras s’ i £t . | coulda nos say » was ) :nougn to strike 3 > 5 g 'S & r's hs: Se . » ral av » e 3 ' - o »
s AW Tad;w .of Feb., where singing  soner strike while in clinch, did not see Orr strike Orr,deceased, who w wsanding on drift : T — ot sny ho iy SeE SRS R gt ‘l 0 vul' Otn B l_'*O':_ g R g 1ad aascqmbled length ; we are not afraid to leave the matter in|  There is some decrepancy in the evidence.
Wdy gav M - : out\idc f oate l]":],l'd some ' Stl‘ikc . ()rr was leaned up af"d.lnSt pr‘soner : sawW prlsoncr ]nake a I'USh ACR0SS to ()l'l' - gaw |54 : kdrllf) hl':.i, on dri. ..f S " DO. )\V. t l‘(.‘l'(, tli! “lgnlt mn ior (,‘l, for some purpOSe £ One your hands- You see t}.lls youvng man hcrc; vou We have th(" two uh m;" J . A.de’
~ . T oo, ‘ ’ %nife, and has| nothing in prisoner’s hanl ; it looked to me o | im and lift his hand as ' going to strike him. | of the witnesses, Mr. Frost, tells us that, viewed | have heard all the evidence and have noticed [ Harvey Bull and Mr. Frost who conducted them-

Prisaor and 7
of thes dor

a8g ot
ks

,as a row, turned round, saw | heard Orr sav, ° he's got a
,eceased clinched ; only the two |stabbed me ;7" this was \yhlle they were toge-
ther ; in about a minute deceased thér, Orr leaning up against prisoner ; had not

& ‘ﬁe’s stabbed me,”” and prisoner ran; time then to interfere, did not want to ; prison-

if both were striking each other ; I was some
10 or 15 feet off ; I saw prisoner step back the

"ed out, “come on boys, me WS your time,” and

width of road and Ory swod in a stooping po- |

ldentified Alex. Orr as ba ‘g the man who call-

immediately atter heard K¢ Atney say, I've as
ovood a right here as any nya 1 and if any man

from his stand point—one of disinterestedness
and public justice—there was a general and un-
usual gathering of the persons just named.—
What did they gather for”? There had been

how it was given. I do not ask you not to pua-
ish if the crime was committed by him, but I do
Pask you for God’s sake, it he did not commit the
crime not to punish him. Do not let sympathy for
the living or sympathy for the dead aud his friends |

selves as discreet witnesses should. Bat it is for
vou to judge as to the credit to attach to the
witnesses. With to the other witneeses
I am not prepared to say that I am as well satis-

e . » . . » 1S ’ 1t ] h hi' arms ‘Xt)l l i . .ﬁ' 3 > avs N 3 » F° v : . n ¥ oats » N ) r ars N s . . o
. ,all T know about it; n the elinch they |er Jumped back, Orr fell forward, and prisoner | sition wit % a‘ e (i ctend L"l 3 pia ,.Unu then | li‘\r.l‘lldllila upon me I'll leav'e h im a corpse. t.hu‘atb, pmmptgl doubtless by otl'mn. the de- |t : ' ud . fied with them. If David Gibson can be believ-
© on their feet ; it was in this County ; I lran: Alexander Orr ran after Kearney ; saw no made another rush at him across the road ; saw | " annah Iay—(sworn)—,Xn ew deceased and|ceased had resolved to attack Kearney ; this|influence you. It the prisoner willfully killed | eI tell you unhesitatingly,.uurderonho-at
A . . b4 Lok . . . S 4 L™ . » > --.g e e a4 "\' 'S A ag -l g'. l"( SC ‘ "', (L 3 » g *)s g e ', 1 1 1 ( arsg P ..'\, ! ' .
> one go up while in clinch; could see parties | prisoner’s hand come uvon Orr’s breast ; pris- | KNOW prisoner ; [ was at singhng school; first had been spread abroad, and therefore 1t was Orr condemn him, but it you are not satisicd on | ygravated character was committed. But his

five on this side of the river ; had no conversa-

tion with Kearney previous to this; know no- 95 or 30 persons at singing school;

' plainly ; saw

then said ** he has stabbed me,” he then said,

oner then stepped back across road again, Orr| 3V :
 of school ; heard Alexander ¢ Yrr sp eak in a very

)

or 3 men pulling each «sthey " coming out

why those parties gathered, and that is why
they acted as they did. School was dismissed,

this point it is just as important that you should
acquit him. It the prisoner is to be condemmed

¢ with his own de-

testimony here does not agre
before the Magistrates, nor with the

positior:

A . SF Sk : .onfusion : everything still ; saw ten or : . . . . . :
more about 1t ; saw deceased instantly fall. [no contusion ; every o ’ : . o . . rude manner ; “ (3 : him, let him | and the scholars came out,young Kearney among | what does it ¢ ? a reatens| avs :
‘g' A i; d x 2 ty i thl\.'e able-bodicd en there; d()n’t thlnk in- claspmg hlS arms across hlb’ l)l'(.‘ilat. “ he ]lua o i : .‘:.,l]. hC saul, (J()(l ddm" " aade !t btl I Bt & 1.k Ll ; 'L i Ly?. O'lg - 1; - r (,Olllf.‘i t.O that | am to be the caten evidence of the othgr "tw.’ “d l mm
L) bofore taken into house ; NO more M1 ted k'" d n ” and st'umcrcd and foll on his hend: Sirike .m(,, e then went up to Kerney an 1em. with s alnp ng bLOOK under Ins arm, 1n- C_l ' 0 0\.\ ed, Wa.) aid and to become the unre- advise you to take such Mimy rather than
terfeerence on my part wou )ave preven iled me, @ agy ¢ s hands told him to come out into the road, shere was| tending to go quwtly home, when what have we | sisting victin of a brutal malignit.\'. We boast | that of the other witnesses.

than © or 3 minutes after said be was stabbed

till be was dead ; he sang out ; the other ran, | did not examine Orr afterward, did

the result ; ward,
will not deny that i said I

not feel like it ;

Alex. Orr after him ; have thought but very

and knees; when Orr spoke prisoner run and |

his chance ; 1 saw prisoner go zhrough gate a
few steps on drift and deccased, 2o behimd him

presented at the very threshold of the Church ?
We have it from the witnesses that Alexander

2f our laws, but what it we are to allow ourselves
to become vietims of any man’s malice, and hav-

Betwoen the families of Kearney and the
Wolverton’s there appears to have existed for

. ither side ; about | : e : Ay ! . . g : Sy o : o
;3‘10!;0!;0:1;,;:; l:;gb}:;,):%lo: {:—:t‘;‘i;)u'g ; or 10 | considered Kearney's words were a warning to llttlg afbout. 1t'sn.wc ;l :h.?' zl,‘%h-t “C'Z 'l.‘\"t.c. du}; | iltl-tlls'h.lk-‘i Ii\lm thicc \ lpl"i'soncp :')‘.;'E“;!'-kdi]‘:: cl;gf L ::'(li, l:i)lil;;:}"“(l)l\t:::l‘ :ﬁll:gl::‘t(\’ ‘;r lu?'oul:i;\r(tl stcl:ctl;:nql :)l:l%‘—cll\tl e);ou :,l:,t tt(-) lt)IUt l.ttlfl tga‘ttz\'@t_'p}-epm.cd years very unpleasant feelings ; there was & state
. them. 'There were a gogd mauy per- | every one to leave him alone ; I was not on the| Cross-examined—I believe in uture rewards | sce him strike; saw / exander r kick Near- (A o . i B ey e, ok g v e iR 98 afor hav-| of feclings which I can scarcely understand .
feet from m € goga : ; \rif ol : ¢ likely Orr struck the and pumahmcnt. Been acqucuuwd with prison- | nep and call him a damned vaga Hend ; this was| note to all the after consequences. Kearney | ing warned the attackmg party ot the result, we| With old men the entertaini of jadices
sUng nt, soattered Wu“}'.« coming out of snow dri tat all; ["85” y e i 19 for some time ; prisonét was always peaceable after the conflict and Orr fcll : [, ‘was witlin 4| would tell you that Alexander Orr attacked him | may not defend ourselves In any way. Had not| which strengthen as they grow r.’:ﬂ‘“ﬂu'
school ; could not see that, Kearney had any-first blow ;.tb"lk I _Wes GNacuig pe y: enough to me; have heavd it saill Orr was ajor 2 foot of them : did not see theut clinched. ) first. But Alexander Orr sounded the key note | Kearney a right to be on the Queen’s highway ;{is not so surprising, but it is ver unumltt;
thing in his hand. *190 t know if Orr hegrd' Kearney s wammg‘; qudrrelsome person ; have reason to believe there;  Cross examined—Kearney did mot rush across \'vl‘ncn ‘h.c sai(.l, - :\OW, come on.” Who come on? | had he not a right to'bc at singing school ; had | find young men grow'iag up &o‘eﬂleryin the same
did not see or hear anything to deserve remar road to strike Orr, but Orr went after Kearney ;| The Gibson's, Wolverton’s and Orr’s, who had | he not a right peacefully to depart ashe would 7| community, and in companionship with each

fross examined— Brother of deccased ; was
examined before ; when examined before told
ybout the same story ; previous to time had
been i singing school ; before singing school
was. out to Ki?imamock . came into Gibson’s,
did not have a dance or frolic ; believe teok one
ghass at Gibson’s, don’t think got more ; onlf®

from Kearney, he might have seen or heard
wore than 1 did; don't remember hearing
Alexander Ory say anything that night ; did not
hear any one say, ** come on boys, now’s your
chamee ;° never knew Orr to carry brass
wnuckles ; T once saw Walter Hay have brass
kenuckles ; probably he was there that night ;

was bad feeling between Orr and prisoner : the
night before when I met Orr he had nothing

was; aske
told me he was waiting to thrash Kearney or

with him ; prisoner would have to pass where he |
Orr what he was domng there ; he!

Kearney would thrash him, because of” two val-|
entines that had been sent him: 1 knew there |
was bad blood between them: I tried to advise |

did not see Kearney do anyt'himg amproper ;
Kearney was (uite a favorite wi th the people.
Mary Hay—(sworn)-—Know the parties; was
at the singing school referred to 5 on eeming out
saw several men scuffling roumd : heard some
men swear, thought it was Alegcander Orr and
Ansley Watson who were in a. sham fight ; saw
Alexander Orr 2o up a few steps to Kearney

assambled to mob or do violence to this boy.

A word to Alexander Orr. You are not
cuiltiess of your brother’s blood ; to do what he
did you urged him on, and for the result you are
accountable ; and still you go free and are not
as vou ought to be, in the felon’s box: but I am
mistakert if public opinion does not follow yeu
and brand your brow with the mark of Cain. 1

But you wiil say he ought to have gone to a
Magistrate : but he could not do so then. Kear-
ney knew he was liable to.be waylaid. If so
had he not a right to put a pistol in his pocket
to defend himself with. P}o weapon has been
produced, bat the inference is that the wounds of
which the deceased died were inflicted by some
sharp instrument. Fortunately the prisoner had

other, nourishing and maintaining sach feclings.
Who was to blamp originally for feelings we
ga\e no evidlcnca to show. Mr. Fisher 4did not
cnounce in lan too strong the acts com-
mitted against gzber of thg i when
he ;alnic‘lm;l:: m mean, noenhg;m" fal
an never again, in an t
hear of such dirty coadu‘cf‘ We h"'o in t{;

took one drink ; came home and went to sing- . him off ; did not know whether Orr intended to| . : ith him: i
ins sohool, when got there it had commenced ; this was not the mght he showed them to me; put threat in execution the night of the singing m'ul gull him to come out in the road, there wae | can imagine that since the occurrence, as it will | not a.Plstol with hgm; if he had been so ariaed | evidence the account of former difficulties be-
the mastet’s name been to school half a don’t know of Ory having borrowed thiem ;| school: Ansley Watson came out before me and | his chance ; Kearney went 14p on the drift when | be in the future, as you have gone walking up he might have killed Alexander Orr and per-| tween the prisoner and the deceased ; the -
’ haps some others. T ask you, gentlemen, to act

[ was not | never knew Orr to have weapons about him ;

had a better opportunity of sceing what oceur-|

deceased came up behind hiin and struck him.

and down, you have heard, as did the fatricide

in this matter as is becoming for the sake of our

ance about the valentines; the watching of t

' P , -

ter t know name of thaster : - WA & : . \ : i ;

2uarwb“, do:f Order Committec ; Kearney hal ‘know that there had been ill-feeling between the ed than me ; as soon as I got oyt of school house | Deposition of D. P. Wolhaupter, M. D., ab-| of old. a brpther's blood calling from the ground, e o e et ur | deceased to way "! E"""‘"v armed as one wit-

- el ‘ouble | parties : Wolverton’s are relations of mine ;| I 53w a crowd ; heard no moise: did not hear sent from Province, was read, as taken before | while you vainly endeavor to satisfy an accusing mutual interests; for the safety of the public;| ness said, with a ; then we have the gather.
ad no trouble | parties ; E : : “ am I my brother’s keep- for the maintainence of the laws which guard|ing of the neighbors at the church for the com-

attended school all the time :
with Kearney, best of feelings between us ;
did not know of any difliculty before school ;
my brother was not at Gibson’s before singing |

ool withme, or to my knowledge ; don’t|

'they did not rouse ill-feeling

; they sent to
thrash Kcarney when a boy going to school ;
don’t kuow that brass knuckles were in singing
school that night ; I had no weapon with me ;

Kearney say he had as good a right there as any

! the Justices :
man ; did not see Orr take ofl’ his coat; he had |
it off when I saw i ; saw Kearney and Orr
both at once ; Orr was standing on driit, Kear-|
ney went toward him: did not see Kearney first’
on the dritt ; saw Orr standing kind of on the

Dr. D. P. Wolhaupor—(sworn)—I live in
Woodstock ; practice medicine and surgery; I
was called upon yesterday morning by John T.
Allan, Coroner ; I went down to Bruce Gibson’s
house near Rankm’s Ferry. I found a dead

conscience by saying,
" You might have kept him from as you
Now what followed
The prisoner was
What would you,
I ask you to go

er.
hounded him on to harm.
Alexander Orr’s remark ?
attacked. What did he do?
any one of you gentlemen do ?

every man. I do not ask for symvathy ; I ask
for simple justice, which I wish [ had the power
to award to some of the partics who were en-
gaged in this transaction ; but I believe public
opinion will do that. Kearney isin your hands;

mendable purpose of agyuiring & know of
sacred music. y was right in saying he
had as good a right to be there as any one.

was in the Queen’s peace, surrouaded by the
wgis of the law. If (?:r or any one else had any

i woen my brother and |don’t know of Orr lying in wait for Kearne _ oy s \

k]mn?mr' . °al:1¥ dbﬁ:ﬁ:?xg:l{:;lfor ?foseph Wol- | with a sled-stake ; wz;ys not in sham fight tha{ side of drift when Kearney came up to him ;| body lving on a carpenter’s workbench in Gib-} dewn into the chancel of your own heart and he appeals to you by me: his father is here by | cause for feeling injured, the honse of God was

g Is hispering in school | night : don’t know only from heacsay that Kearney was | son’s house aforesaid:; I understood it was the | ask vourself what you would do. What does | him, feeling as only a father can fecl, and yet | no place to carry therr ill-feelings and private

vemidy possons L anw WP s °R it O was biiber the driven off the drift hefove this; don’t know  body of Augustus Ovr. I found the body lying | the prisoner do? e flees to one side of the road | impressed - fully with a sense of his son’s inno- | squabbles to. Up to the time of this occurrence

_ were and. Harvey Bull 3 did llut: know : e-cxammned— .l’l was up igaer an that my evidence before the Magistl‘atcs differed | on its back, and made a superﬁcial examination | a5 far as pussiblc from the attack ; then what fol- cence. The bonds lmght c&la’llf' have been for-| W 1L Kearney’s character stands as high as
that my brother intended to thrash prisoner ;| Kearney, between him and fence. from this. (M. Fisher reads from deposition as | as the body lay ; upon examination I found two| fows? The young man, Orr, deccased, excited | feited; the bondsmen are able to pay ; but it | that of any youlltan. We find Sim ex

follows : * Was at the singing scheol referred to ;| wounds upon the chest; no more in that exa-| on by Alexander Orr, follows, in accordance with | Was prefered that the prisoner s wuld  pass!to insult, to contumely ; outside and inﬁm

Deceased and prisoner both took part in sing-

Charles H. Wolverton—(sworn)—Live in

mination. One of these two wounds wag situat-

through the ordeal of a trial, depending upon

house of (GGod he was insulted and assaulted be-

the determined purpose, and strikes the prisoner
two or three times, and then Kearney, under the
impulse of a natural law and in self-defence, did
whatever he did and Orr’s death was the result.

saw the prisoner and deceased there, and after, ;
the singing school was out I came out from the ed between the thivd and fourth ribs, on the
middle of the crowd ; heard some noise ; suppose | rioht side, near the sternum or breast bone ; the
it was prisoner and Henry A. Orr; they were | other was a litile further down between the

Northampton ; was at singing school, night re-
forred to ; as coming out heard disturbance ;
walked along to road, saw little tussling ; as

ing ; there was about 20 persons in the school ;
di§ not notice ang clinching or scuftiing as we
eame out ; was going home, heard somebody |

your verdict to remove from him any stain con-
nected with this unfortunate tramsaction. QOur
statute law reads thus:—* Whoever shall be

forc singing school commenced, but he did not
resist it, but exercised as much forbearance as
any man could wish his son to exercise. On &

say there was a row ; did not see wy brother

walking up road saw Orr lay his coat down

T

A

ﬁghtiug , Orr was on drift and Kearney on

<ide | sixth and seventh ribs : further a wound on the
I then turned the bodyv over on its

His Honor, the Judge, doubtless will tell yon|

convicted of manslaughter shall be imprisoned
for a term not exceeding fourteen years”

previous occasion we learn he was struck across
the face. :

along side of road and go into the crowd ; ! £g,ift, near to road that comes out from Kirk .| right side. 3 | that it is the duty of the slayer to flce as far as
5tcpped up 'dl()llgb'ldc the drift, stood short time 23 they were close together, breast to breast, at | back ; I found a wound on the back part of the | possible before he turns. Kearney fled and was
saw Orr step back out of the crowd and walk | this time ; saw parties both separate and then | neck on the upper border ot the shoulder blade, | pursued ; he fled to the wall, and there being
about 10 feet, fall on his kuees, and say, * he’s | come together again j both were striking ; Kcar-| the wound was simply a flesh wound. In turn-4 overtaken and struck, turned upon his pursuer.
wot a knife—he’s stabbed me ;" when he drop- | ney stepped back, and Orr .\‘flld “he has stabbed | ing the body a 1'“_10 I found i}lIOthl‘» r wound on | tlad he not good reason to think that if knocked
- ! . : me. he has killed me.” Kearney then start- | the upper third of the left thigh. 1 turned the | down—he was staggered we are told—he would
ped he had moved away from the crowd ; saw! ™ . e o Pl et A gl of ; g ol T
K osstioy ot dond whool but not aft d: ed and run.”) Road was wndtl.x of a double sled | body back on to 1ts back agamn 3 I then opened i immediately have the Orr’s and t!xen f"rwqu on
carney at singing school DU S — track : T am confident [ saw prisoner rup across | into the cavity of the chest. I examined the | him; had he not reason to fear for his life or!
5\1[)[)050(1 he was there in the disturbance, could road at Orr once ; I said Kearney oueht to be | lower wound fivst ; the weapon must have struck!, oreat bodily harm? Surely he had. Should he |
not see in crowd ; when first saw Orr he was kept in gaol, don’t remember sayil;g h(:ci)ught to | direetly over the sixth rib and glanced down be- ! not under such circumstances defend himself even |

coming out, did not see Kearncy coming out,
first 1 saw was prisoner and deceased clinched,
did not do or say anything. Deccased had on
a body jacket in singing schocl, he did not have
it on when I saw bim in the clinch ; he was in |
shirt sleeves ; was in winter time ; I supposed
took off coat with intention of having a boxing-
match with prisoner ; did not hear any one say
on eoming out of school, ““mow’s your time,

« Whoever shall kill another by mistortune. or
in his own defence, or in any other manner, not
felonious, shall receive no punishment or forfeit-
ure.” I therefore ask you to acquit the prisoner
on the grounds that what he did he did in self-
defence.

All these actsof an aggravating character
borne peacafully, you have a right to consider
in determining in your own minds as to the pris-
oner’s intention to take life. Orr's statement
shows that there was a ditated determina-
tion to attack Kearney. Up to this time who
' was right.  There is no evidence to show that
| Kearney sent Orr the valentine ; he demed do-
“ing so to deceased and that was an apology.

ATTORNEY GENERAL'S ADDRESS.
Gentlemen of the Jury :—It will, T have no

doubt, advance the ends of justice my leaving nce of

come on boys,” I did not use such lauguage
myself ; s gathered vound to see fight as
did I ; prisoner had same coat on he had  in
ginging school ; did not notice book under pri-
soner’s arm ; I looked on till he calied out,
« I'm stabbed,” I would not go in to mob any
man ; did not think it was anything more than
a scuffle ; prisoner had as many friends there as
the other ; did not see my brother take coat off |
or run at prisoner ; I did not advance toward
prisoner till deceased called out ; I did not go
up to and strike prisoner ; was not much ex-|
cited ; did not interfere, because thought only |
a boxing-match, was not particular if wanted to
fight ; would have interfered if thought any-
thtng serious ; my brother wasnot 21 ; Lam 27|
28 ; did not think there would be any fight ; |
did not know prisoner was armed, and had no |
reason to thinl‘(mit; think he must have been |
armed ; saw no one run up behind them ; no
vious trouble between the parties tomy know- |
edge ; when I saw them they were on limits of |
road, they were on a dvift, did not see them go |
there ; crust would bear, may have been going |
home ; have not any reason to believe prisoner
was driven on to drift by deceased ; don’t know
why deceased had coat off. I did not say

r, “ come on, now's your chauce,”’

ther fell before T interfered.

Re-examined—Church is from road a short
distance ; the drift was on bounds of, but off
beaten road ; the clinch took place five or six
feet from gate entering into the highway ; every
person coming from Alirk must of necessity
pass by this.

Ansley Watson— (sworn ) —Reside at North-
ampton; was at the singing school that night ;
coming out of school heard prisoner say, o
have as good right here as you, or any man ; the
first man puts hands on me U'll make a corpse
of him.” Prisoner was standing on drift out-

gide of road, to my right as I came out ; noth-|

ing unusual occurred in school ; I .did not hear
any reply to prisoner’s remark ; drift was about
4 or 5 feet high ; canmot say who remark was
addressed to; did not see deceased : 1 looked
up at prisoner and passed on ; heard noise like
blow of a fist ; turned round and saw prisoner
and deceased in contact on the drift ; saw young
Orr leaning up against prisoner, as I thought ;
did not hear a word, everybody stopped still:
thought it was poor fighting ; saw prisoncr strik-
ing Orr under with his fist three or four times ;
Jeeeased said, “* he’s got a knife, has stabbed
me, I'm gone,” prisoner jumped back, Orr
tumbled after him, as 1 thought ; saw Alex.
Orr then start and Kick at prisoner ; don’t know
whether kicked him or not; some persons
caught Orr, freeing prisoner ; I turned round
to deceased, found him on his knees; told me
he was goue ; he was bleeding very frecly ; 1
rau into the Airk—3 rods—to scarch for'Druce
Giibson and Singing Master, when returned de-
coased had fallen over on to snow, apparently
dead ; not more than 3 or 4 minutes from first
I saw till all was done. Deceased was carried
Snto Gibson’s house, his coat was off, shirt all
bloody ; did not examine wounds ; prisoner was
on slanting side of drift, deceased was next to
fence ; nothing was said during clineh ; did not
see knife or instrument of any kind, night was
dark.

('ross-cxamined— Auew prisoncr 2 length of
time, was a Qcaccublc boy ; never liad any dif-
ficulty with Mr. Kearney’s family ; T did once
ride through his graiu, I knew no better then ;
did injury to a ram once hy orders, learned af-
terwards it was Aearney’s : was at the singing
gehoel ; Orr was there ; prisoner was there,
behaved himself well and was singing ; Urr sat
near me; don’t think he sang much at
time ; did not motice any whispering ; had no

P AN

any

‘ _;,»

on drift, along side of fence ; went up to Orr
after he fell ; ‘
drift ; saw somcbody running away ; carried |

to |
|
or |

pfl”ne ‘
words to that effect ; after deceased fell 1 ran |

be hung; did not think bloodshed would result |
from the eontest; did not hear it whispered |
about that Kearney was to be attacked after
schoo! ; from what | heard don’t doubt Kearney
was driven off of drift in first place by Orr;
stood by and saw fight; Ihad no business to
rush into rows; I'was at Bruce (zibson’s previous
to going to singing school; Orr’s brothr was
there; my business whether I had a drink or
not ; 1 drank there once ; [ was perfectly sober :

fell right on edge of road and

Orr into Gibson’s; saw blood on him, saw
wounds after he was taken into bouse, one on
¢houlder, others on side ; was there when Dr.|
Wolhaupter examined him ; did not see Kear-
ney again that night; knew there had been
some cause of trouble between the parties be-

fore ; [ saw the valentine. Aagustus Orr was not there ; another brother
(ross-examined—Brought up a]ongside of | was; Orr fell on the drift; died there, not on

the highest part of it think there was no one
near enough to give the wounds but Kearney ;
during the first of transaction I saw no one near
enough ; Kearncy did not have his coat off ; saw
nothing in his hand or under his arm; Orr look-
od most like a fighting character, and would
have advantage over Kearney in a fight.

Heury Bull—(sworn)—Was at singing school |
night in question ; as I was going to school by a
short cut I saw Orr with a stick in his hand ; he
called out te me,  whose’s there,” I answered,
myself ; Charlie Wolverton was with him ; Orr|
came up toward me but did not say anything ; |
on Saturday night saw Charles Orr and Augus-|
tus at Kirk door ; Augustus said he had stumped |
Kearney out to fight but he would not ; at recess
I told Kearney what Orr said; he said he did
not want to fight or have anything at all to do |
with him; that if he commenced it he would|
have to settle it the best way he could ; he said

Kearney ; was not good feeling between Kear-
ney and I ; for some ten years we have not
spoken fricudly ; for five years Orr was in my
father’s family ; know Alex. Kearney ; don't
recollect his having had a ram killed a few
years ago ; recollect his gate being destroyed ;
did not see it done ; cannot swear who was
there : Orr did not tell me he was there; he
went away from the house alone that evening;
don’t know what he went for ; the matter was
not talked over before ; heard next morning
that Kearney’s gate was destroyed, and Augus-
tus Orr was suspected ; he did not tell me he
had done it ; Kearney has some nice froit trees ;
don’t remember them having been girdled, but
did hear of some trees in pasture being girdled ;
[ believe I did it myself; I told my father

since I had done it ; he said it was wrong; I

|
|
|
|
|
i

when school was over we all rushed out; saw
Kearney go out of Kirk with a note-book under
his arm ; as we got out I heard Alex. Orr say
« come on boys, here’s your chance ;” I looked
round and saw Augustus Orr with his hat and
coat off going towards Kearney; Orr struck
msoner twice; I saw Kearney kind of stagger
and Orr tell and stumbled on Ins knees and said,
“he's got a knife and has stabbed me " Alex.
Orr came up ; prisoner ran and Alex. Orr after
him and Sandy Carr called out * kick him;”
I went away ; Orr was lying there, I supposed,
more frightened than hurt ; when I first saw Orr
he was by the gate and Kearney was up on the
drift 4 or 5 feet from Augusius Orr; Kearney

| brought the axe back either that night or early
!iu the morning ; asked Orz if he had done it,
'he said he would not say whether he had done
it or not ; sometimes he'd say he did, sometimes
E‘that he didn’t ; a man hired by Joseph Wol-
'verton felled a tree over Kearney’s lino;
e told him not to; Orr told me he did
‘ot shave Kearney’s horses tail ; have had no
'difficuity with Kearney, except some words ;
\my brother thrashed Aearney once ; our hired
'man instigated him to it ; my father told me
once to give prisoner a booting ; W. H. Rear-
'ney told my father he was drunk, and father

: ; : - agrum thing ; did not see Kearney strike Orr.
'told Charlie to go and give him a kicking, he A . sy b e

' been from five to seven inches in length; no
' doubt the upper wound,passing through the right

'is no doubt these wounds caused the death of

. . . B l
. .y B e st ol heo HE e 28 s ol i if he lald'hands on him he wo_uld mja!ic him a '
after g‘ﬁm v, did not kick him ; stood till bro fl.)"he“‘ X5 S - dx}' that was used in destroy- corpse ; after recess I sat alongside of Kearney ;|
(ing Kearney's gate ; Orr borrowed the axe ;

‘he did not tell me what he wanted it for ; he

was standing there, I did not hear him say any-

tween the sixth and seventh ribs, passing through
the diaphram, perforating the liver. The wound
of the liver was small. 1 next examined the
upper wound ; 1 found the weapon used to have
passel through the middle lobe of the right
lung, cutting that lobe almost half in two, and
passed down nearly through the under lobe.
The weapon used eut off several large branches
of the pulmonary arteries leading from the heart
to the lungs, very near that part of the lung
where those arteries enter. The severing off
these arteries was suflicient to cause ncarly in-
stantaneous death. I found the right
nearly filled with bloed. The lungs were in a
healthy condition, with the exception of the
wounds. I should judge by the character of the
wounds that a dirk” or bowie knife, with both
edges sharp had been used ; the blade must have

lung, was sufficient to cause death, in from one
to five minutes. I found no other wounds or
injuries upon the body of deceased ; the heart
was also in a healthy condition ; no appearance
ot any wounds upon the surface other than those
deseribed ; [ made no further examination ; there

deceased, 11. A. Orr.
This finished the evidence, none being called
for the defence.

ADDRESS OF COUNSEL FOR PRISONER.

L. P. Fisher said : Gentlemen of the Jury,—
The prisoner stands indicted, as you have heard,
" when the indictment was read, for feloniously
' killing one Henry Augustus Orr ; that offence is

called manslaughter, and the punishment provid-
'ed by our statute law is imprisonment in the
| provincial penitentiary for a term, as the Court
| may decide, not exceeding 14 years. Imay tell
| you here,that after the occurrence took place,and
' the prisoner having been committed and allowed
' to go free on bail, Kearney, acting under my ad-
| vice left the country,'as from tbreats that had
' been made he felt his lite was in danger, and
feared that it he remained other and serious dit-
ficultics might occur. As soon as the prisoner
'had recovered sufliciently from the effect of inju-
 ries he had received be went to work and has
since worked industriously, until the time came

when he should appear here to take his trial, |

when he came home. e has appearcd in Court

'did not do so. Saw Orr and prisoner previous
'to sehool opening en might of death of Orr;
| did not sce any trouble before singing school ;
 heard that Orr challenged prisouer for a fight ;
 prisoner did not fight ; heard prisoner said he
did not want to have any trouble with Orr;
3¢lid not see Orr have a stick, he did not tell
'me he had ; did nat know of Orr having laid

' in wait for prisoner on previous occasion, heard

- Cross-examined—Saw Kearney coming out of |
Kirk ; Orr told me he had received a valentine | feeling no al
which he blamed to Kearney; Orr told me he | no offence against the laws of his country or m

arm ; feeling that he has committed |

to the death ? Does the law, does public justice
require, forbearance at such a moment as that ?
Was Kearney not on the Queen’s highway, as
he had a right to be 7~ Was he not under the
shelter of and shielded by the law ?  Had he not
a right to say, “ let me alone, I have a right to
be here. touch me at your peril.” What did he
do? Was not Kearney’s life, think you, as dear
to him as was Orr’s to him, and was not his per-
sonal safety of as. much moment ? When Ory
pursued him was he to open his breast to the
slaver and allow him to strike him down uvre-
sisting ?  Was it not rather his duty when he
saw the storm coming to prepare for it and resist
even to the death ? Some of you are fathers;
should one of your sons, placed in similar circum-
stances, do what Kearney did, could you say he
had done wrong ?

I shall now read to yon some authorities by
which you will be better enabled to understand
the nature of our defence and, when you go to
the Jury Room, will see how far the law justifies
us under the evidence in asking for a discharge
of the prisoner. In Archibald’s Pleading and
Evidence I find a learned authority lays down
that—

« For the assault may have been so fierce as
not to allow him to yield a step, without manifest
danger of his life, or enormous bodily harm ; and
then, in his detence, if there be no other way of
saving his own life, he may kill his assailant in-
stantly. The distinction between this kind of
homicide and manslaughter is, that here the
slayer could not otherwise escape, although he
would ; in manslaughter he would not escape if
he coald.”

And Greenleaf o1 Evidence quotes thus :—

« To justify his killing his epponent in self-
defenee, it is not necessary to prove that the as-
sailant actually intended to kill him or do him
oreat bodily harm it is suflicient if it appear
that he was attacked in such a way as to induce
a reasonable and well-grounded belief that he
- was in actual danger of losing his life, or of suf-
fering great bodily harm.” : :

Now what I say in this case is that Kearney
was placed in such a position and under such
circumstances, that #e had cause to fear great
bodily harm, and that actually his life was n
danger ; if you arrive at the same conclusion
from the testimony, u
that your duty is to acquit the prisoner. You
must have noticed the strange want of agreement
in the testimony given by the first witnesses on
the part of the prosecution. Orr has his version

had stumped Kearney to fight but he was afraid : the sight of his God, but willingly commits him-
he, Orr, said he had plenty of backing, and atter | self to you, a jury of' his countrymen.

school he would lick prisoner or prisoner would ' One peaceful Sabbath morning in February
lick him ; I told Kearney at recess; when I saw | last our quiet community was startled by the
and heard Alex. Orr I suspected there would be | story that a foul and ¢ruel murder had been com-
an attempt to mob Kearney ; Alex. Orr appear- | mitted. Twell remember my own feelmgs,and the
ed much excited: no doubt he said come on | thrill that passed through me, when on coming
boys now’s a good chance ; don’t recollect hear- 'out of the church where 1had been worshipping

|

%hc did ; Orr told me that if he met prisoner
‘there he'd lick him or get a thrashing ; don’t

ing Kearney say during row that if’ any body [ was told of the fact; was told that a Coroner’s
laid hands on.lum he’d be a corpse; saw Orr Inquest had been held and a verdict of wilful
did not notice Orr and his friends | murder had been returned by the coroner’s jury.

know of Orr threatening to way-lay prisoner ;| struck first ; $ngPunemadh
 heard others, not Orr, say bﬂM been waicing | whispering much in singing school.
for prisoner the Friday night before to thrash’
him: 1 and A}Ug%‘tus U"}' were accused of | Kirk door Kearney was there alone ; soon atte:
lying in wait for W. H. Aearney,
not £5; knew they had fought before ;
that there would be a fuss if they met, because
Augustus Orr told me he intended to attack
prisoner if he met him there ; don’t know that

left home he told wme he intended to thrash |
'pisoner ; did not tell me so in singing school ;|
don’t-know that Orr prepared himself with any |
“weapon bofore he
never told any oue
with him that night ;

went to singing school ; have |
that he took a link of a chaiu
never seen brass knuckles |

prisoner ; heard little

Orr takine a link off a chain; dil not tell | when near enough to distinguish saw a man run

;:risnn':r that nizht he was in dungcr; I iold up to fence, throw coat off, and rush down =now

Wallace Hemphill; don’t know that he told | . . . g0t .
'\-l” - Hgnp e o some one break from opposite side of crowd and
prisoner ; did not intend to help Orr if he got
i+ of row: I was one of the committee;  ,.¢0 [ saw Orr stagzering and after cdvasalil &

. : . . Y. ey . 8O, L e oy
whispering n school bat did not know | fow feet fell down exelaiming, « boy’s I'm killed,

Wor
ome

)
.1
Wil

out of school on hands and feet ; did not hear | previous to

‘on the evening alluded to; when I arrived at

but it was|deceased and Bruce Gibson came up talking
kncw“()udly; Orr .~aifl, Mr. Kearney come out llcré‘,
and made a motion to take off’ his coat ; Kearney
| replied, keep away from me, I want nothing to |
do with you ; deceased then caught him by coat
, : . P8 and Kearney turned himself away from i

he was prup:u‘ml with a weapon ; before Onrr | without touching him ; Gibson said 'lnc‘:\f':)nle(lh::{}
low no tichting there, and if they wanted to fight
to go outside ; the door being opened Kearney
went in and stood with his back to the stove ;
' Orr followed him in and said, what did vou send
' me that valentine for ; Kearney said, I sent you
' no valentine; Gibson repeated that there’d be
. ' ’ ~“*I'no fighting there, and he and Orr then went
in the house or knew of Orr having anything | ;¢ together ; after school was over I was about
of the kind ; Orr got a valentine supposed from | the last to leave, and when I zot out I noticed
loose talk outside about|that persons were gathered outside of gate;

| baik at the crowd ; when I got near enough saw

'a tall man follow and kick him; on reaching

at it was about : did not see any one going | or to that efieet 3 Kearney told e some time |} .
this that he was apprebensive of be- | in this respect should be

' From the statements there made I presumed that

Edward Spurr Frost—(sworn)—1I was present | an atrocious murder had been committed. KEvery

one was excited, as well they might be.  Soon
| after the prisoner was examined before two Ma-
gistrates, fortunately at that examination he had
'the benefit ot counsel. That examination was
published and spread broadeast over the country
and since that time people have not ceased to
think and speak of the occurrence, and I am sorry
to say that some persons in their imagination had
this poor boy taken from prison and hung by the
neck for an offence for which he had never been
tried ; of which he had never been convicted ;
never condemned.

Our defence, Gentlemen, is simply  this; just
what the young man, the prisoner, said belore
his examination, ** what I did, I did in self-de-
fence.” . II. Kearney never had any desire
in his heart to take away the lite of the young
man, deceased ; he comes here to-day by me to
tell you this, and that in taking his life he did
it in his own defence.  In some.cases the party

' ¢harged with an oftence might take the witness

and circumstances. In some countries eriminals
are allowed to give testimory and then under a
cross examination the matter may be thoroughly
+| sifted and better understood than it would other-
' wise be. 1 am not prepared to say that our laws
altered ; I am aware

LA

stand and be allowed to state just all the facts!

' of the occurence; Wolverton his, and Gibson
| his : but fortunately there were other witnesses,
'the clearness and vparity of whose evidence is
' convincing and satisfactory. David Gibson told
| you, and what is strange no other witness on the
| part of the Crown bears him out in that respect,
'that Orr was on the drift, and: that Kearney
rushed backward and torward se\‘c}'al timc§,
| striking the deceased. Now the design of this
| witness was, evidently, to fix a deliberate act of
' murder on this young man. 1 happened to be
' at the preliminary examination, and there Mr.
' Gibson did not say a word of this, for I know
' just what he did say, and you have heard read
what he said. You know 1 pressed him on the
| cross-examination o this point, and he rcduc‘cd
' the number of times that Kearney crossed the

| road to once, and finally doubted that. L.do not
| hesitate.to tell you, aentlemen, that, it Gibson’s

| testimony s to be believed, Kearney was guilty
| of murder and you should convict him.  But
| you will scarcely receive his testimony, to which
' and to his feelings we have a clue. “He, Gibson,
' was annoyed when I asked him if he believed
in future rewards and punishmsnt, and I doubt
somewhat. his answer in the affirmative being a
true one, for he did what no one wishing to tell
'the truth and acknowledging the responsibilitics
attaching to a departure from truth would do
when he said, as he will not deny that he said,
after the prcliminary exanunation, that Kearney
Jeserved to be kept in gaoi and hung for it ; and
he eomes here to carry out the wish of his heart
and consign the prisoner to that fate he had pre-
judged him deserving of Can you, gentlemen,
after the statements and the conduct he has pur-
| ened. consider him worthy of credence.  Then
we have Charles Wolverton's testimony. Ie
would have you believe that Kearney was alto-
g(-Lhcr to hlame in the matter ;3 he ~.v:1; blind to

[N, - '/

then there can be no doubt |

this case entirely in your hands under the direc-
tions of his honor the learned Judge, and there-
fore 1 shall only say a word or two. The posi-
tion of my brother and myself is different. It he |

i

feelings m your minds against the witneses

ean by appealing to your sympathies awakcnl

for the Crown and in favor of the prisoner, his
client, he has a perfect right to do so. 1 appcar!
here on behalf of the Crown and of the country. |
Augustus Orr is dead ! dead as the result of the |
contest with the prisoner on the day referred to.
With what instrument the death blow was given
we do not know, as, and it is somewhat strange,
that instrument has never come to light. Ofthe
character of that instrument we can only infer
from the Doctor's evidence, from which it woull
appear it must have been a knite of some kiud ;
as the instrument has not been produged the in-
fereuce is that it was an unlawful weapon. |
now leave the case with his honor and you, and |
have no doubt that justice will be done. ;

|

CHARGE OF THE CHIEF JUSTWE.

His Honor said :-—Gentlemen of the Jury,
your responsibility and mine also. in this case, |
has been lessened by the finding of the Grand|

' feited ; and I have no hesitation in concurring
with the Grand Jury in their discretion in find-|
ing for manslaughter. The young man, the
prisoner, stands to-day in a most unfortunate po-
sition, especially in view of the favorable testi-
mony given of his character previous to this
transaction by some of the witnesses.  But tho’
that is his position, and though his Father, as he
should, stands by him, we must not allow sympa-
thy for them to blind us as to the real character
of his fault. There is no doubt a lite has been
taken, and one of our feliow beings has been sent |
to his last account in a state of mind hardly
| suited for his appearance in the presence of his
God. His friends feel as friends will feel under |
such circumstances. We are naturally horrified |
at the idea ot one man taking the lite of another, |
| and must have sympathy with the friends; but
horror of the .deed- or sympathy with friends)
must not lead us to call into action unjustly the
powers of the law, unless under the evidence the
Jrisoner is found worthy of punishment. Com-
mg then to a consideration of the case let us
look at the facts and the laws bearing upon
them. Murder is the killing another with ma-
lice prepense and aforethought. In this case, by
the finding of the Grand Jury, the malice pre-
pense is absent.  But killing is the essence of
urder.  When one person is killed by another
it becomes the accused to show that there were
' mitigating  circumstances. When life has |
been taken in a contesty malice is inferred.— |
When the life has been taken accidentally, as|
' when one man falls down and is killed by com-!

ing in contact with some instrument or with '
| some

. * . !
roughness where he falls malice 1s not pre-|
- sumed.
erowd or

If a man discharges a fire arm into a |
at a person the inference is he intend- |
' ed to kill, and so it he directs a dirk or knite at |
'a vital spot and strikes home, the inference 18|
'he intended to take life. There are cases when |
that natural inference may be rebutted by proof |
' of the circumstances and reduce the offence to |
manslaughter or to the lesser degree of offence, |
| that of justifiable homicide.  But, gentlemen, I
' am bound to tell you that every assault will not |
| warrant a man to take life, or reduce the offence |
'to manslaughter. Our criminal laws are alike
based on the principle of justice and of humani- |
 ty—the law regards our frailties and therefore |
it says that when one is attacked in such a way .
as to arouse the passions; excite the infirmities
of nature ; provoke to anger, so that reason for
the time being losses control of the mind, an act |
mayv be committed which deprives another of]
life and the act be manslaughter. At the same |
time the attack muse be such as would justify |
the subsequent conduct.

If a man, receiving a merc tap for_instance,
seizes a deadly weapon and strikes home, there |
not having been suflicient provocation, the law |
does not attribute the act to the provocation but |
to a wicked, barbarous disposition. 1f a man‘i
takes life on an assault, the law reqaires two
things in order to mitigate the offense. 1sf, a
snfficient provocation ; and 2nd. that the fatal
blow be traced dircctly to that provoecation. If!
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Jury, under which the prisoner’s life is not for-

We might have supposed that the prese

ladies at the school would have induced, at all
events, a decency of demeanor, whieh is recog-
nized as being due to the female sex in every
civilized community, The ng ladies have
given us the best account of the affair ; they tell
us the very words that were used ; they saw the
sham-fight--it was very natural if it was desired
to get up a row, to introduce it by means of a

 shamfight—they saw the attack upon the prisoner

atter Alexander Orr said come on. All but one
of the witnesses seem to concur in the statement
that Kcarney went aside oat of the way, and
that the unfortunate deceased took off his jacket,
followed the prisoner, and struck him two or
threc blows, and then red hack. Mr.
Frost says he suspected ing becaase there

' was a great gathering of the Wolverton's, Orr's

and Gibson’s. What was the meaning of the
stalement of the deceased to Henry Bull that
he was well backed ? Did he mean by the
tics named ?  That is a material feature in the
case. The use of a knife is un-English ; belengs
to countries where assassination is practiced ; we
call it cowardly, dastardly, unless under strong
mitigating circumst; .
Unless desived, [ will not read over the ew-
dence to you as you have heard it so recently,
and the main facts are confined to such small

compass. You will view the evidence aund try
it by the law I have laid down to you; and for

the sake of publie justice do your duty mantull
without fear, favor or affection, and return suc
a verdict under the evidenee as your own con-
sciences will approve.

The Jury retired and after an absence of a
few hours returned bringing in a verdict of
“Not fuiltys”  The prisoner was then dis-

| charged, without other remarks by the Chief

Justice.




