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TAEGLEANER,.

NEW-BRUNSWICK LEGISLATURE-

Zre

HOUSE OF ASSEMBLY, Jinvany 0.
COMMON PLEAS RILL,

. Mr. Kinnxar stated the objects of the bill, in a speech which
‘oecupied 80 mmutes in delivery.  The hun. member commence:d
hy udvocating the necessity und expediency of stmphfying tie Jaw.
B was well kaown that law 1n any shape must involve some de—
gree of imperfection.  But the great object of al! legislation voght
‘to ba, to frume things so, that they migit be generatly understood;
to make them sesinple, as that the profession might not be sub
JJsct to vafounded aspersions.  In many cases, such obgervations
‘renliy were not unfuunded; but general v speaking, the science of
the law was so antricate and perplexed, that very often two faw-
yers could not agiee un the same points. . This did set aliogether
‘arise {rom the intvicacy of the taw, but greatly from the state and
Jaiihility ot the bumian mind, A1l the affairs of this world were
“perpiexing. ‘lhiere were reusons on both sides of most human
(questivns. As to the object he had in view in bringing forward
iz bill.  He bhad considered, that the inferior coutts of pleas m
this province were intended to bring justice #s nearly home to
evesy oan’s door as possible, and that as w these courts, taey i
the first instance requ'red amendment  The first thing to be cen-
eidered was, the small debt laws. He thought that be?wr reguia-'
5 i bt ko o ghoc e st
o se"iousj : 1.io- > |grei.u.unpormnu-., and incolved
1 .y + 4 q estions, that he did  not koow I what  way
“they could be remedied, except by the House appointing a Cow-
“wmittee of three of its Mewbers, 0 act in coRjunction  with three
-members of the other brasch of the Legislatore, who shouid be
‘requiied to examme the whole eystew. and to point our how
things could be altered and simplified, so that the keople might
b\c enabled to get justice easily.~This had been termed, ¢ the
Lommqn ?Ieui B}, the object uf which he' had now 10 state.
Thg principal objests of thrs bill were, first, to issue . the la
ferior courts of Common P leas, $0LE jurisdiction in all canses of
|8ssumpsit, debt, covenant and trover, where the amount claimed
did not exceed £20. Heretofore, the Acis of Assembly had in-
tended to give this power; but the law was positive, that uanless
the jurisdiction of the, Supreme Court was taken away by espress
E‘v‘ul:dnz,_ the Justices of that court would be obliged so ic decide,
n llu it were even 80 invidious a task;'because they had no other
rule than the law as they found it, which they bhad sworn to ex-

{

 cate.—Another object of this bills was, to induce Piainulisto.bring

actions ia the Common Pleas, in all cases between £20 und £40;
tor which purpose the bill went to enable the judgmenie  of the
Jufxllues to that extent to bind Jands, and also to provide the ap-
* poiatment of barristers, properly quahified, as Justices of those
coerts, who would insure to plainuffs the benefits of the bill and
the due execution of the law of the land. The bill would define
the jurisdiction of the respective courts so clearly, that ‘he Justices
of the infsrior courts would never be asked how far thir jurisdiction
. extended, and Jawyers would never be tempted to go beyond that
 Jurisdiction, or to putactions for less than £20, into other courts,
It was notonly for this purpose that the bill was framed; but also
to ra.ady the dafects in he preseat summary form eof proceeding;
defects 80 numerous, and difficulties so great, that it was now
alwost impossible to know how to proceed. This bill would re-
Etrain a defendant from remeving his cause into the Superior
Coart, unless hie could swear that he had a just cause of defence;
80 that e poor man would net be delayed in bis proceedings, 1f

he wanted to 1ecoy i
e vover the amount of a ~promissery pote, between
£20 and £49, from a rich m . k

- d an, by the latter removing the action
———_— i 'i::;)u:dh'gher court; and on the contrary, the rich man would be

DAY Woulfbml Bllehhls poorer neighbour in ‘a court where the costs
b Ll e e less heavy, The hon. member then detailed his plan, by

e el t:h;\l?e::t;mm;s:r_y jurisdiction, a party would be enabled to
TERRT I zn‘bhm A4t :_:0 his judgmient by the end of the second term, by
d and' 3 et dero\;n to assess the damages at the return of the wril:
i ‘ . hen ant did not appear to make his defence within
| »  twomoaths, the Plaintiff would be enabled to sign final judg-
) crery | ment and take ont execution, returaab je 1o the second term. Fhis
e was very different from the presen; state of the w, b
e W iciay vt eof the summary law, by
eKec can oaly be had after the sscond term, returaable

1o the third. Auother object of the bi]| was to simplif, ' the counte:

5. for The Common counts, such as for goods sold, for w,i’,k and Ja-
Yo el hour done, for money had and received, for m'oney paid. leat, &c.

. . . )

Carhi' B &e. wereall now inserted in the body of the writ, Al those ge-
*  heralcounts, that defined nothing, which nobody understopd, and

it re~ | which !md afterwards to be explained, should not be i"ger(e’d at
n'd) 1074 1:‘" 'lhe. hon. member considered it better, that the true dature
s {1 ©ofthe plaintiff’s case should at vnce be stated in the writ, aad, if
e Ra accoant, hat it shon) Wiy f

f o » that it shonld be set forth atonce ag a bill of parti-

o :?. which, by the present system, was necessary to be demand-

i proo;‘er the return of the writ, and that this should be sufficient

' Dixon de eudm obtain the assessment, without the usual affidavits, as the
Sathurst  ofibe ;"F‘mﬂd thus havenotice of the claim upon the serving
h \}’e;st i correc(;:-‘. ¢te would thas at once know whether the claim wer
vh‘» - vodlon aet"‘m, and would either put in an appearance or erdea-
i((:sanai‘;: that he b ‘:!!le matter. Ff he chose to defend, he mast swear
Hitg ! ] 40 dolngthls Pjuat defence; otherwise, he would not be permitted

laintiff; and if he had d def
iy ; ie had a good defence, he must on
“ part Slale exacily whatjt yas. But in these c'aue:, by, the

TRV TR

present practice, the common connts, as they are called, furnish
oo ttorreation whatever to the Defendant, nor does his plea to
the Plaintff.  As 1o the Costs—The present system had cavsed
uch peipiexity.  The costs were not so clear and  well defined,
as georlemen of the bar could desire.  There was nothing more
gesuable than thit the powers and the cosis of Attorneys should
be well defined,  The hon, member thooght it best, that in all
cuses, wheilier in the summiry form or not, nstead of the usval
tong hist uf itelns, the costs should be simply divided into three
stages, by whizh the amount of the whole would be about the
satire as they already were, but they would be so divided and de-
fined, as to enable any man to ascertuin, wlmest immediately, with-
out relevence o any Altoroey, whether he was paying a correct
bill of costs or not.  ‘The only thwg that a Defendnnt would hava
to ernqnire whea about to pay his bill of costs, would be, whether
those tiree stages, or, if not all, which of them had been per-
formed. Ifne should be dissausfied with whit the Atorney wld
him, he need only go to the clerk of thecourt, and sscertain from
him satisfactorily what had been done;or Knowing  which, he
could at once be aware of the amount of custs.  These three
stsges were, 1st. on the commencement of the action; 2d. after
the eotry; 3d. before, and including Gial juogment.  Thie arrange-
ment would materially simplify the costs, so that there need be uo
difficulty in undersianding them,—AL present, the praciice was
so wretched, in these courts, and the fees so improperly distribut-
ed, that vught of a bill amovating 1o 41, 5s. 64, which is the
exieat of the coste on a judgment by defanli above 201, the At-
toruey gets no more than I, 19s. {04, Fie rest gues to the Judge
the Clerk, the Sueriff and the criea!  The Autvrney, however,
has to pay all these fees 1o the seveiul otlicers cut of hie own
pocket, and frequently in advance, whether he gets them again
trom his chent, or the oppuaite party, ar not;, while, on making
out his bills of costs, he bears the odwnn of receiving more fees
than he ought.—The hon Member observed, that he had not had
it n his power 1o apply these rules where there bad been trials
in the causes; because triafs differed o much from euch other;
wherefore the ruies conld not be applied to any thing but where
there was merely « simple judgmett by the Court.  Aud as most
cascs in these comts were of that nature, he hopud the Bill would
be found useful.  As to the appointment of Barrisiers as Justices
of tha Superior Courts of Common Pieus.  Without intending the
least rellection on the present Justices of those courts, he had no
doubr that they would all admit, that not baving been educvted
for the purpose, they were incompetent to decide io most-of “the
cases which camwe before them. ‘Men certainly ought to be legally
competent to fill sueh offices, othcrwise justice could not often be
doue. The present Justices o doubt do the best they can; bat
when it was found, that even Judges and counsel of the most emi-
nent ¥eputation sometimes differed in their opinion of what was
law, and that vumaniatfairs so differed, that men could never
unauviiously agree, it was utteily impossible for the present Jus—
tices of the laferior Courts to execute justice, accord ing to the
law of the land. Tt waus well known, that they were often put (o
the uimost inconvenience, and mach mortified, at the way 1n which
watters were conducted in those courts. Evidence would be offer-

{ ed, and authorities sisted on, that never ought to have been

produced 1t was impossible for those Justices to decide on what
was evidence in Jaw  Even the common reputativn of a neigh.
bourhood, which was often founded on slander, on malice, and
oneavy, and which no Judge would ever admit, would be offered
as eviGence to Juries in these courts. Jusiices muet feei annoy-
anve and discomfort at the coniradictory and perplexing way
which matters were thus conducted before themn. 1n bringing for-
ward this partof the bill, therefore, the hon. member stated his
views to be, to clear them from the d.fficulty of their situation,
and to advance the iustice of the country. Ifthis was agood bill
in lheory, it must be so in practice. Buot persoas wou ld be sta-
toned in the Taferior Courts as Justices, whose business it would
be to make it practically gosd. No doubt, any gentleman of the
legal profession, bringing forward such a billas this; aa far as
respects the last clause, (the appeiotment of Justices), would be
reflected oc by others. But on the part of such gentlemen, he
(the hon. member). would suzgest some things. This bill was
never known to any of the legal gentlemen in that House: they ne-
ver knew 1t was to be brought forward, tll they heard it read
there by him, and they were therefore not participators with him
io framing the measura. As to the profession in general, it must
be apparent, that neither the clerk nor the profession would gaimn
by it.  On the centrary, they would be losers by it They would
lose a great deal of praciice, much more lucrative, in the Supreme
Court,—much of which practice would bo brought down (o the
inferior courts. The Committee, therefore, must see that the pro-
fession generally would be sufferers by this bill,—bat, for one,
he was willing to suffer, 8o that he could have the satisfaction
of knowing that he had defined what was the law of the land.
It was what he felt bouod to do, and what he could do in the
clearest manoer. But one thing more. As to the provision . for
thess Barristers who should be appointed Justices. He proposed
that three barristers should be so appointed, who should tuke a
district of three counties, excepting the city and county of Saint

Jobn, and who should each raceive a salary of 3001, per annum,
to evable them to do justize properly. Each circuit, in travelling
and holding courts, would perbaps oo an average occupy them
about ten or twelve weeks. He proposed that they should recelve
this remuneretiou, and that they should not be preveated frem
practising in the Supreme Court,—because, when the bill was an-

derstood, there could uever be any difficulty (u taking their ad-
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vice as barristers. It had fallen from one hon. Member, the othar
day in debate on the bounty business, mos1 likely wn a playin)
way, that he (Mr. K.) bad perhaps an eye io oue
of these situations inthe Common Pleas.—He war
happy that the remark 2ad been mrde, becansa it
gave bim an oppertunity of answering the msinua-
tion. Itwas well known that he was Recorder of
8t. John, and as such, sat as judge of the Comman
Pleas and Scssions in that county. He therefors dii-
tinctly stated, that 2 long as he filled the station of
- Recorder of that city, he could no', and in fact wouid
i not become oue of such justices, 'I'bis was a pledge
‘Lie had intended to give at some stage of the divcue-
sion, and he feit himsslf called on particularly to give
it now. As he was Lbe framer of this bill, and as
might be forgotten that he was at przsent Rucoidor
| of 8t. John and a Justice of the Common Pisas, he
thought it necessary distinclly to bring forward thas
plesge. His present duties would not allow his acs
~epting such an appointment; and besides tuat, n
bringing forward, this biil in the house, he should feel
most. uncormfortable if he thought it was supposed that
he contemplated any proiessional bemefit. He was
happy therefore, to state plainty and une?mvo('uny,
that he intended no advencement for himseli by thos
bill: it should be for other gentlemen, and he boped,
of such high standing i their profession, as 0 ensuse
the effecty proposed by the b 1.—Hon. members m.git
say, as'to providing for these barristess, that the tundy
of the country aie low; and that partof tius bill, tho?
it might meet tneir views in other respects, tight nut
meet the funds.~He wovld ask, what wag it that toe
legistatore of the eountry now did for the suppoit of
logal establishments? Jt might be answered, th:it «
gives 250). per annumi. to enable the justices ol tie
Supreme Court to hold their @ircuit Courts; 2001, 10
the Clerk of the Crown, &e¢ ; in short, that) aitvgy-
ther it expends 7501 per annun.
most amount granted for the due adminitescion of
justice in the province. And was pottbal ovject as
dear to the heart of any hon. member of that houe,
a2 any other object connected with his covntiy? He
(Mr. K ) was sure it was. No man could be s.t.-
fied when injustice was depe. 'They had ocly ¢,
make use of the grand precept, to see how wuil thss
biil closed with tue judgemasuts and conscionces of
men: — Do ‘un’o all men as ye would they ehouid
do unto you.”’—Hae had often ob.erved, that wuen
seem satisfied with the a s tration of the jaw, Ll
it came to touch their own feelings; and (hin they
came to say, that they onght to nave justice accord-
ing te the law of the land; that they Live uader 1
constitution, and eught to enjoy its rights; and th.t
the administration of justice ought to be s0 pertorm. a,
that all might have the beaefit of the laws. Was nut
this olten seen, wuen parties became engaged i »
suit at law? What did they ask an opinten fo-?
Why, that they might get » legal opinion. Not that
they wished to know the views of judges on the
questiou; but be the party rich or poor, ne wouid ask,
how, under the law of the Jand, was Lis cause 10 ue
viewed!? The Aliorney telis bim so and so; aud
then, that uader circumstances, and under the slaw
of things, so and so would be very Tikely. Wi
was the consequence of sveh a state of things? T'ns
party mast ask apnother questiwon. Uhe Aitotnsy
says, that altheugh tbis- is-his opinion, he canuoi :clf
whether he will be able to carry his came.  Fheos
cortainly does exist a court wherein o bring i; buc
neither the judge nor jury are competeul to aecids
on the law. The evidenes wmay go any wsy, Lt

plexed and not know whet to do, and may prohaoy
give up his cause, rather then proceed to trial.— lue
hon. member then cbaerved, (hat if) uoder these <.~
cumstances, the bouse could satiefy their munds ihat

the bill should pass withort ihe section resprciing ibe
appointment of barristers, then he should have very
lit'le to say; for, after taat, as to the adminntration
of the law, and the gertlemen of tae law, they couvid
bardly be induced to give up much more  They

This was  the u -~

according to law. The poor client may thus be pei--

could hardly be igduced tg ask any tamng futhee, .
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