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he said r 4 x resent practice, the common counts, as they are called, furmsh Vice as barristers. It had fallen from one hon. Member, the othar 
of the Tne G LE AN E R ‘ oA information whatever to the Defendant, nor does his. plea to day in debate on the bounty business, mos likely wn a playin) 

CONTAILm | orm ———— imme ihe Plaintiff. As to the Costs—The present system bad cavsed way, that he (My. K.) had perhaps an eye to one 

he Lot, NEW-BRUNSWICK LEGISLATURE" much peiplexity. The costs were not so clear and well defined, of these situations inthe Common Pleas.—He war 
Willis B 5 Hn Rd id ha as play ei A could iy There Ardy en happy that the remark had been made, becatise it 

nj $1 \ gesuable taan “ le powers “nd le casis 0 orneys shou . A . 
on the HOUSE OF ASSEMBLY, Jinvany 80. eh (PHU "> T 0 hh. o€iabas thought 1b bast, ut Sa Gl gave bim un oppertunity of answering (he mai das 
Richard COMMON PLEAS BILL, cuses, whether in the summiry form or not, instead of the usoal by oe ori Te 5 that ot he ad of 

. Mr. KinNxAR stated the objects of the bil), i ) vhich | fond list of itewis; the costs should be simply divided into three Bt. John, and as such, sat as juage of the Camman 

vill be occupied 0 mmutes in lair Phe Hernd Poet a JA stages, by which the amount of the whole would be about the Pleas and Scesions in that, county. He therefore dis- 

n, Eq. 
2 FG was well known that law 1 any shape must involve some de— 

ree of imperfection. But the great object of all legislation voghi 
tore: (to be, to fume things so, that the) might be generaily understood; 

to ove So x sieple, as oe the profession meght not be sub 
~Ject to unfounded aspursions. In many cases, such observations 

ee ay were not unfounded; but general v speaking, the science of 
the law was so anivicate and perplexed, that very often two faw- 11CHI ers could aot agree un the same points. This did set aliogether 

: rige (rom the ineicacy of the taw, but greatly from the state and 
 Sadihility of the human mind, All the affairs of this world were 

Public ‘perpiexing. 'Piiere were reasons on both sides of most human 
etween f0estivns. As to the vbject he had in view in bringing forward 
on the fis ill. He had considered, that the inferior coutts of pleas wm 

his province were intended to bring justice as nearly home to 
Giri ot ng Aid as cog a that - w po ad courts, tiey in 

, 3 “the first nee requ red amendment The first thing to be con- 
Siegh, ip gon the small debt laws. He thought that better regula: by two [bons might e made with respect to them. As to the superior 

_ courts, that subject was of such great importance, and incolved 
BO many serious questions, that he did not koow in what way hathsm they could be remedied, except by the House appointing a Cots 

clock, Twmittee of three of its Mewbers, 0 act in cosjunction with three 
I every members of the other brasch of the Legislature, who should be 
» Mails | requiied to examime the whole system. and to point our how 

bam cond be altered and simplified, so that the people might 
Tha B20 cuable to get justice easily.—This had been termed, ¢ the 

a « Common Pleas Billy? the object uf which he had now ‘to state. wn to Ee principal objeats of this bill were, first, to iseue to the la this as=- ferior courts of Common Pleas, soLE jurisdiction in all causes of g sneh Cp debt, covenant and trover, where the amount claimed of ba 19 oy: exceed £20. Heretofore, the Acts of Assembly had in- publ.e “a led to give this power; but the law was positive, that unless 
y PH dnkindiction of the, Supreme Court was taken away by express 

PH. felines were oven sn Iasihoos tek bosaces So eo os 5 : ‘invidious a ta cause they had no other 
rule than the law as they found i, which they had sworn to ex- 
‘cute, — Another object of this bills was, to induce Piniunuilisto.bring 
actions ia the Common Pleas, in all cases between £20 and £40; 
or which purpose the bill went to enable the judgments of the 

y y Justices to that extent to bind lands, and also to provide the ap- 
“epened | pointment of barristers, properly qualified, as Justices of those 
Town © cotrts, who would insure tu plaintiffs the benefits of the bill and 

minated the due execution of the law of the land. The bill would define 
ign of | the jurisdiction of the respective courts so clearly, that ‘he Justices 

of the infzrior courts would never be asked how far thir jurisdiction 
bo dubid extended, and lawyers would never be tempted to go beyond that 
ee j riadictin, or to putactions for less than £20, into other courts, re — wi ine this purpose that the bill was po 244 a, 

e 0 ra. ae defects in he preseat summary form eof proceeding; 
pledges: defects 80 numerous, and difficulties so great, that it was now 
ofaction  lwost impossible to know how to proceed. This bill would re- 
| rain a defendant from remeving his cavse into the Superior 
LY. . yi unless he could swear that he had a just cause of defence; 1 ag at ~ poor man would not be delayed in his proceedings, 1f Sana to 1ecover the amount of a promissory pote, between 
E50 re. pe x; Se from a rich wan, by the latter removing the action 

© induced her court; and on the contrary, the rich man would be DAY hy ae sue his poorer neighbour in ‘a court where the costs 
x Lug mo on ess heavy, The hoa, member then detailed his plan, by 

) went by the end of the second term, by A di and ts oe oad to assess the damages at the return of the wrii: | i if the defendant did net appear to make bis defence within Anum, two moths, the Plaintiff would be enabled to sign final judg. 
every ment and take ont execution, returaable to the ph. term. I'his . f was very different from the presen gt HIRT WE O° © which execution can only be had after phn mi Ber 

~ to the third. Auother object of the bij) taplify: : 5. Sor 4 The Common counts, such as for goods sold, ¢ ns gon 
. 1 bour done, for money had und received, for mone aid leat, &c. 

 &c. were all now inserted in the body of} TPAC Bowe cs Cah | ! 'Y ofthe writ. All those ge “3 heralcounts, that defined nothing, which nobody understood, and it re— 1 hy co had afterwards to be explained, should not be Sussrosd at id) toi by ¥ pa i meer pg it better, that the true dature on den, Plaintiff’ case should at vnce be stated in the writ, and, if nos .. coant, that it shoold be set forth atonce as a bil of parti~ 
- re which, by the present system, was necessary to be demand- 

! op the return of the writ, and that this shogid be sufficient RE bb olendapura, ie Bini, without the usual affidavits, as the athurs “A0twould thus havenotice of the clai i y of Mm opon the servin h West Writ. (He would thus at once know wheil - h lai - 
IrJ 18 | SOTFECLor fos ; ) ier the claim wer 
Canada | YOUF 10 setily ho would either put in an appearance or’ endea- 3 nds that be b rom the matter. Jf he chose to defend, he mast swear 
a delay the p ust defence; otherwise, he would not be permitted : his pit Are Akai and if he bad a good defence, he must on d actly whatt yas. But in these cases, by, tie 

wy wdvocating the necessity und expediency of stmphfying tie Jaw. 
satire a8 they already were, but they would be so divided and de- 
fined, 4s to enable any man to ascertain, wlmest immediately, with- 
out reference to any Attorney, whether be was paying a correct 
bill of costs or not. ‘The only thwg thal a Defendnnt would have 
to enquire when about to pay his bill of costs, would be, whether 
those three stages, or, if not all, which of then had been pera 
formed. fhe should be dissausfied with whit the Attorney wld 
him, he need only go to the clerk of the court, and ascertain from 
him satisfactorily what had been done; or Knowing which, he 
could at once be aware of the amount of custs. These three 
stages were, 1st. on the commencement of the action; 2d. after 
the entry; 3d. before, and including Gal juogment.  Thiv arrange- 
ment would materially simplify the costs, so that there need be uo 
difficulty in understanding them.—At present, the praciice was 
so wretched, in these courts, and the fees so improperly distribut- 
ed, that ought of a bill amounting to 41. 5s. 6d, which is the 
exient of the coste on a judgment by defanli above 201, the At- 
toruey gets no more than 11, 19s. 100, Tae rest gues to the Judge 
the Clerk, the Sner ff and the crier! I'he Atturney, however, 
has to pay all these fees to the seven! oflicers cut of hig own 
pocket, and frequently in advance, whether he gets them again 
trom his chent, or the oppuaite party, ar not; while, on making 
out his bills of costs, he bears the odin of receiviiy more fees 
than he ought.—The hon Member observed, that he had not had 
it wn his power 10 apply these rules where there had been trials 
in the ciuses; because trials differed so much (rom euch other; 
wherefore the ruies could not be applied to any thing but where 
there was merely a simple judgmert by the Court. Aud as most 
cases in these courts were of that nature, he hoped the Bill would 
be found useful. As to the appointment of Barristers as Justices 
of tha Superior Courts of Common Pleas. Without intending the 
least reflection on the present Justices of those courts, he had no 
doubt that they would all admit, that not baving been educeted 

cases which cae before them. ‘Men certainly ought to be legally 
competent to fill such offices, otherwise justice could not often be 
dove. The present Justices no doubt do the best they can; bat 
when it was found, that even Judges and counsel of the most emi- 
nent reputation sometimes differed in their opinion of what was 
law, and that wumanialfairs so differed, that men could never 
unauvinously agree, it was utteily impossible for the present Jus— 
tices of the laferior Courts to execute justice, accord ing to the 
law of the land. It wus well known, that they were often pat to 
the utmost inconvenience, and mach mortified, at the way in which 
waiters were conducted in those courts. Evidence would be offer- 

{ ed, and authorities sisted on, that never ought to have been 
produced 11 was impossible for those Justices to decide on what 
was evidence in law Even the common reputation of a neigh. 
bourhood, which was often founded on slander, on malice, and 
on envy, and which no Judge would ever admit, would be offered 
As eviGence to Juries in these courts. Jusiices must feei annoy- 
anve and discomfort at the contradictory and perplexing way 
which matters were thus conducted before them. 1n bringing for- 
ward this part of the bill, therefore, the hon, member stated his 
Views to be, to clear them from the difficulty of their situation, 
and to advance the iustice of the country. Ifthis was a good bill 
in theory, it must be so in practice. But persoas wou ld be sta- 

tioned in the Taferior Courts as Justices, whose business it would 
be to make it practically good. No doubt, any gentleman of the 
legal profession, bringing forward such a billas this; aa far as 
respects the last clause, (the appeitment of Justices), would be 
reflected oc by others. But on the part of such gentlemen, he 
(the hon. member). would suggest some things. This bill was 
never known to any of the legal gentlemen in that House: they ne- 
ver knew 1t was to be brought forward, ull they heard it read 
there by him, and they were therefore not participators with him 
io framing the measura. As to the profession in general, it must 
be apparent, that neither the clerk nor the profession would gain 
by it. On the centrary, they would be losers by it They would 
lose a great deal of praciice, much more lucrative, in the Supreme 
Court,—much of which practice would bo brought down to the 
inferior courts. The Committee, therefore, must see that the pro- 
fession generally would be sufferers by this bill,~bat, for one, 
he was willing to suffer, so that he could have the satisfaction 
of knowing that he had defined what was the law of the land. 
It was what he felt bound to do, and what he could do in the 
clearest manoer. But one thing more. As to the provision . for 
thess Barristers who should be appointed Justices. He proposed 
that three barristers should be so appointed, who should tuke a 
district of three counties, excepting the city and county of Saint 

Joba, and who should each receive a salary of 300i, per annum, 
to enable them to do justize properly. Bach circuit, in travelling 
and holding courts, would perhaps oo an average occupy them 
about ten or twelve weeks. He proposed that they should recelve 
this remuneretiou, and that they should not be preveated from 
practising ic thé Supreme Court,—because, when the bill was an- 
derstood, there could uever be any difficulty iu taking their ad 

for the purpose, they were incompetent to decide in most of “the 

_tinctly stated, that 2s long as he filled the station of 
- Recorder of that city, he could no’, and in fact wouid 
i not become oue of such justices, 'I'his was a pledge 
‘he had intended to give at some stage of the divcue- 
sion, and he feit himself called on particularly to give 
it now. As be was the framer of this bill, and as it 
might be forgotten that he was at present Recorder 
of St. John and a Justice of the Common Peas, be 
thought it necessary distincily to bring forward ths 
pledge. His present duties would not allow his ace 
septing such an appointment; and besides tuat, in 
bringing forward, this biil in the house, he should feel 
most uncomfortable if he thought it was supposed that 
he contemplated any proiessional benefit. He was 
happy therefore, to state plainly and iy cee 
that be intended no advencement for himseli by ths 
bill: it should be for other gentlemen, and he boped, 
of such high standing mm ther profession, es 0 ensue 
the effects proposed by the bll.—Hon. members tn .git 
say, as‘to providing for these barristess, that the funds 
of the country aie low; and that part of thus bill, tho? 
it might meet tneir views in other respects, might nut 
meet the funds.~kHe would ask, what wae it that the 
legistatore of the eountry now did for the support of 
logal establishments? It wight be answered, th:t 
gives 250). per annum. to enable the justices ol tie 
Supreme Court to hold their @ircuit Courts; 2001. io. 
the Clerk of the Crown, &e ; in short, that) aitugy: 
‘ther it expends 7501 per annum. This was the « ~ 
most amount granted for the due adminiteaiion of 
justice in the province. And was not tbat object ws 
dear to the heart of any hon. member of that hou, 
ar any other object connected with his covntiy? Ie 
(Mr. K) was sure it was. No man could be s.t.- 
fied when injustice was dope. They had orly t, 
make use of the grand precept, to see how wuil thus 
bill closed with tue judgemasuts and consciouces uf 
men: —* Do ‘un'o all men as ye would they chouid 
do unto you.”’——Hae had often ob.erved, that wen 
seem satisfied with the a swiar tration of the jaw, tul 
it came to touch their own feelings; and (hin they 
came to say, that they onght to have justice accord- 
ing te the law of the land; that they live wader 1 
constitution, and ought to enjoy its rights; and tht 
the administration of justice ought to be so perform. a, 
that all might have the beaefit of the laws. Was uu: 
this often seen, wuen parties became engaged in» 
suit at law? What did they ask an opinien fo? 
Why, that they might got » legal opinion. Not that 
they wished to know the views of judges on the 
question; but be the party rich or poor, ne wouid ask, 
how, under the law of the land, was Lis cause Lo ve 
viewed!? The Atiorney telis bim so and so; and 
then, that uader circumstances, and under the «laa 
of things, so and so would be very hikely. Wiha 
was the consequence of sveh a state of things? T'ne 
party mast ask another question, Ube A:totnsy 
says, that altheugh tbs: is his opinion, he canuoi cli 
whether he will be able to carry his came. Theos 
certainly does exist a court wherein to bring it; but 
neither the judge nor jury are competeul to aecidn 
on the law. The evidenes way go any wey, Lot 
according to law. The poor client may bus be pei 
plexed and not know what to do, and may probainy 
give up his cause, rather then proceed to trial. — lve 
hon. member then cbaerved, (hat if uuder these «.o~ 
cumstances, the bouse could satisfy their munds (hat 
the bill should pass withort the section respuciing ihe 
appointment of barristers, then he should have very 
little to say; for, after taat, as to the adminntration 
of the law, and the gertlsmen of the law, they coud 
bardly be induced to give up much more They | 
could hardly be igduced tg ask any tang futhes, if. 


