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MTRAMICHI, PUESDAY, MORNING, MARCTH 4, 1854,

3 GLEANER,

TH
PROVINCIAL LECISLATURE.

NEW-BRUNSWICEK,

; February 10.
. SHERIF¥’S SALES OF REAYT, ESTATE, 4

The Bill to alter and amend the Act, ¢ subjecting
Real Estates to the payment of debts, and directing
the Sheriffan his proceedings thereon,” was commit-
ted.—Mr. Gilbert in the Chair, : ;

Mr. StregT. stated the object of the bill, ~which
chiefly was, to throw the onus of proving deficiencies
in the formalities previous to. sale by execution, of

" real eststes by the Sheriff, on the party disputing the
sale, or defenting the consequent action of ejectment

for recovering possession of'the estate, instead of on
the purchaser, or plaintifi'm such .actions —The hon.
membeér stated-that at ' present; purchasers of estales
sold and gonveyed by Sheriffs frequently laboured un-
der extrema inconvenience; feom the Role of the Su-
preme Coutt requirnig'the plaintiff in such actions: of
ejectmentto produce a'copy'of the judgment against
the debtor, to prove that the Sheriff had in‘every  re-
spect advectised the property according to law, that

there was 2 want of goods and chattels whereon tolevy, |

and, in short, to produce sucha great deal of minate
proof, yhizh it was often next to impossible for a plain-
tive or parchaser to produce. He thought it much
better, thevefore, that the party questioning these facts
should be compeiled to proye that they had not been

regularly performed, than that the plaintifi should be ¢

required to prove that they had; because it frequently
happeaed that estates sold by the ShertiTwere purghas-
éd by strangers, persons ignorant of the previous oc-
currences and wholly unable to have a knowledge of
them, bnt who would purehase such, estates so(&?u
the conviction that the title was good, and would Le
conveyed to them legally by the Sheriff. —The present
mode was also attended by another inconvenience:
the question might ‘not arise’ till some years after the
sale, when the parties eotitled to the possession of the
property sold might be unable to collect al} the neces-
sary documents and proofs, and when it would be
much easier for the party questioning the right, to
prove that the formalities had not been properly com-
plied with, than forthe opposite party to prove fhat
they had, The present practice also tended greatly
to depreciate the value of the property so sold, becanse
persons would not purchase property liable to such
litigtousinterference or disturbance, unless they could
get it at a very great bargain; and therefore, in every
point of view, it was desirable that the onus of prov-
ing defanlt in the necessary preliminaries by the She-
riff, should lie on the questioning party. ‘The convey-
ance of the property by the Sheriff should be prima
facie evidence of the correctness of the sale, and the
party dispating that point should prove the contrary.
['his bill, therefore, being intended toeffect that object,
the hon. member believed wounld be found very useful,
asthe rule of the Supreme Court under the present law
had been generally complainedof.

M. Rixsgae, after stating that in a former session
he had intended to bring in a bill of this kind, but had
postponed it, under the expectation of a general revi-
sion of the law, aflter the Report of the Law Commis-
sioners, expressed his approbation of the Bill, and
trusted that it would remedy all the defects compliined
of. K :heartily concarred in.what had been said by
the hon..mover, respecting the difficulty of making
sale under a Sheriff’s proceedings. He had known
cases, where the property wasobliged to be given up
by the parchasers, because the Sheriff had ignorantly
and unintentionally made some mistakein the preli-
minary formalities.—The law required a_great many
minute particulars to be attended to, and if the pur-
chaser could not provethat every title had been ex-
actly performed, he must lose his title.  The rule of
Court also required the purchaser to look well to his
title before making the purchase, or else, in case of de-
ficient title, he must lose not only his land, but also all
right of action on the ecase. Now, to throw such_ an
aggravated case wholly on the purchaser was, surely,
a most serious evil; a serious evil to the purchaser, to
the person whose fand had been taken and sold, and to

the crediters of sach person; because the value of the
land would be greatly depreciated, by its title and pos-
session being exposed o so many tisks on the part of
the purchaser. It wonld therefore be decidedly for the
benefit of all parties, the purchaser, the debtor, and
the ereditor, that relhief1n this case shou\ld be afforded;
and he (Mr K.} therefore hoped the present bill would
hase,

Mr. Caaxprex said, that it wonld be observed by
the Committee, that none ef the requisitions of the
present Taw wonld be taken away by this bill; its only
object was, to determine who should prove the perfor-
mance of all these preliminary matters.  The law
would remain in stalu quo, with respect to all its
guards and rzquirements, but the purchaser wounld
not be bound to prove all those things, as at present,)
but the defendant, if he questioned their performance,
would be required to prove the deficiencies he might
allege. A great deal of labour and expense was now
thrown on purchasers, in consequence of the rule of|
court, from which this bill would relieve them. The
law. presumed, that every officer. performed s duty,
antilithe contrary.was proved. Thisbill only corro-
borated that presumprion of the law, and wounld there- |
forerprevent much hitigation, inconyenience and ex-
prnse. & He (Mr C.) fally eonentred in opinion, that
the ‘bill was highly a necessary one.

quired revision, and he hoped and believed the subject
would, ere Jong, be taken up by the law commiss{on-
ers; and whenever a bill for that purpose should be
brought in, the whole of such matters could be reme-
died together. It wasa subject requiring great con-
sideration and care, and had therefore better not be
introduced into the present bill.

Mr. 8. HuwperT made some remarks on the pro-
puety of making as much amendment as possible in
oue bill, 5o as to prevent {requent legislation. He ap-
proved of this bill as far as it went, but wished to see it
effect all the amendments suggested.

Mr. Cuaxprer replied to Mr. S. Humbert; and Mr.
Simonds expressed his perfect satisfaction with what
hb'a;li fallen from Mr. C., and his decided approval of the

il

Mr. Exp was altogether against the principle of the
bill. It had been said, that it was a fundamental prin-
ciple of law, that every public officer did his duty, un-
til proofolthe contrary; and that therefore the Sheriff
must be presumedto have done his duty, till convicted
of having neglected it. He (Mr. E.) thought that
was 2arrying the principle too far. If the people of
this Province had any sharein ehoosing their Sheriffs,
he would beinclined togoin favour of this bill; but
when he found, as he did, that the Sheriffs were the
very unfittest persons for such offices that could pos-

IM¥. Sisonps thought the bill in general very good, ! sibly be appointed, and that the mode of appointing
but suorested, whether it would ot be well to in~lnde  them was aninnovation of the people’s rights in choos-
in" it some provision; making it incumbent on the She- ingthem, be would certainly not extend thet general
iff'to ascertain positively that the debtor had a good | principle to Sheriffs.” A Sherifl’ wasthe very last offi-
title to the land seized, before making sale ofiit. I eer tawhom he wauld extend it.—But there was ano-

Mr, Cuaxoren informed the bon. member that such ther principle of law which onght to be attended to:
a provision coull not possibly be mades becaase snch’ which was, that no person should be called upon to
a fact would be a question of law, which the Sheriff provea negafive. Now it would often be very hard
¢ould have no power or ability, to determine. for Defendants in these actions of ejectment, to prove

“Mr. Sivoaps, in reply, regretted the ‘difficulties | that the Sherifl had not duly advertised the préperty
now attemling purchases under Sherifl®s sales, andin every particular; that he had not given due notice
approved of the proposal for a remedy. THe clso sug-! of sale; that he had not taken every legal precaution
gested the insertion of some clanse, to prevent lands' and performed rvery legal acqui-rvmént. A Shen(i‘
sold by administrators being claimed by the heirs, as might omit some of these duties; he might make zn
he had beard bad lately been done in one instance in| impreperseizare; he might not give dueapublic nofice
thist Procinge. (ol sale, and hemight at last sell the property to a per-

Me. Cuaxorer assured the hon, member that lands san with whom he had colluded, for the very purpose
lawfully sold by administrators, for want ol assets,| of meheiously injuring the original owner; and if, th(;n
cotld not be claimed by the heirs; znd then detsiled the mere proofof sales were admitted in an acti:)n of
the circumstances of the particular case alluded to, ejectment, a3 conclusive aganst the delendant, be-
which he considerved to. have been particularly hard, | cause he could not prove that the Sheriff bad not :!one
althourh (rom the curions train of circumstances at- | all that the law required, kis property might be most
tending it, he was perfectly satisfied that the decision  improperly wrested (rom him, at a price far below its
of the Supreme Court was correet, | valne,  He (Mr E.) would compel the Sheriff to do

Mr. Kixsear also replied to Mr, Simonds’ observa- | with the property, 1n every respect, exacily what the
tions, and in doing so, particularly stated, that, with owner would himsell do il he wanted to sell, so as to
respect to the title of lands, the purchaser could ascer- | obtain the best possible price forit; and he would never
tain that point quite as satisfactorily, when lands were | compel a party to prove a negative. A main theory
sold by the Sheriff, asifhe had purchased them of the| ofthe British Constitution was, that every man entrast-
owner himself; becanse he could have recourse to the|ed with power would abuse it if he could; and there-
public records, and examine the deeds.—The hon. ! fore, in every enactment, power was alwa,ys coupled
member corrobyrated Mr, Chandler’s remarks relative! with responsibility. Should net, then, that principle
to lands sold by administrators, and alco observed,| be allowed to affect Sheriffs; seeing that they were ap-
that with respect to that point also, there ought to be!l pointed as they were, without any rnsponsuﬁilitj to the
some relief to the purchaser, When administrators | prople?—He (Mr E.) was against the bill ia tofo; and

found a defictency of assets, and obtained a licence fo
sell lands, the purchaser ought not to be bound to prove
the licence; but the whole facts relative to the transac-
tion, such as the want of assets, the licence o sell, &c.,
shonld be inserted in the deed of conveyance by the
administrators; the whole should be on affidavit of the
administrators or execntors, or of the avctioneer ap-
pointed to sell the estate, and enrolled on the country
records, and the production of such affidavit in: ronrt
sheuld be prima facic evidence of a good title to the
lands so purchased.

Mr. Strerr observed, that the Sheriff could sell
only * all right and title” to thelands, and could not
give possession of them, or determine what the right
ortitle was. It would therefore be both the duty and
interest of the purchaser, to ascertain the goodness of
the title before purchasing, because he must knaw
that he could purchase only the * right and title.”
The object ofthe bill simply was, that it should be
presumed that the Sheriff bad done his duty, in all the
previous particulars, and to throw the onus of proving
the contrary on the defendant in the action of eject-
ment.—With respect ‘to administrators’ sales, he
thought_ the whole law of administration decidedly re-

in every action of ejectment of this kind, he would
make the Pluintiff prove, sten by step, that the sheriff
had in every respect taken a legal course, ;

Mr. Kisxear thought the remarks of Mr. Fnd very
¢ood; and they had fully confirmed him (Mr K.) in
the idea, that the Bill should go a little further with re-
gard to the sheriffs. He thought the Sheriff shonld be
compelled, at the time of acknowledging the sale, to
swear before a Magistrate, that he had exeeuted his
duty previousto the sale, in every particular, accord-
ing to the recuirements ofthe law.. There would then
be two safeguards in the Bill; firstly, against any abuse
of power by the public officer; for it might réasonably

be supposed, (hat no Sheriff would venture or atfempt

to commit a wilful and deliberate perjury, and his affi-.
davit, therefore, would be a safeguard against the
abuse of his power; and secondly, the party purchnsing
the title would be far more sure of the carrectness of
the sale than he otherwise would have been, and would
have powerful evidence tosatis(ly him that he woull
hsld his title safely, as far as the sheriff was concern-
ed, and would therefore be inclined to give a better
price for the land. 'The reason why he (Mr K.) felt
s0 strongly in favour of this Bill was, that he bad him-




