
THE GLEANER, &c. 

part of tha system of a horse; The phlegmsar- 
rest it from thé stomach and bowels ; aad the 
spirits arrest it from the feet and limbs. 

I onee rode a ‘hired horse ninety miles in 
two days, returning him at night the second 
day, and his owner would not have known he 
was foundered, if I had not told him, aad his 
founder was ons of the deepest kinds. 

Tonce, in a travel of 700 miles, foundered 
my horse three times, and 1 did not think my 
journey ‘was retarded more than one day by 
the misfortune, heving in all eases observed 
and practiced the above prescription. I have 
known a foundered horse turned in at night en 
green feed, in the merning he would be well, 
haying been purged by the green feed. All 
{sunders must be atiended to immediately. 

wiimes 

@olonial News. 

New-Brunswick. 

From the Saint John Observer, November 28. 

IN BANKRUPTCY—SainT Joux. 

In the matter of Joun Kinnear and Harrisox 
G. KixNgAR, Bankiuypts. 

Sitting for shewing cause against their Certifi- 
cate, 30th October, 1843. —Judgement given 
13th November, 1843. 

In this matter cause was shown against the 
granting of the Certificate oft Cocformity in zl 
things to the Bankrupts on 30th October last, 
by and on behalf of several of their creditors, 
and asitis the only case in which there has 
been an opposition not having any precedents 
to which I could refer, I have had no ordinary 
difficulty, and in now delivering my judgement 
1 shall endeavour to state it in such terms as 
may enable either party desirous of appealing 
therefrom to know the specific. grounds of my 
decision. 

‘The facts are these: — 
In 1828 the Bankrupts entered into eo-part. 

nership as Auctioneers and Commission Mer- 
chants, and subsequently increased their business 
by dealings on their own account, sud by en- 
gagingin the purchase and sailing of vessels. 
For several years they appear to have been doing 
a moderate and perhaps good business ; but in 
1837 their correspondents increased, and from 
that time they entered more largely into mer- 
cantile engagements and speculations and in 
shipping, and in order to do this they were 
compelled to obtain monies to a large amount 
on most disadvantageous and ruinous terms. In 
October, 1841, they were obliged to stop pay~ 
ment and then called upon their ereditore to 
accept a composition of fifieen shillings in the 
pound, payable in three equal yearly payments. 

18, however, fell through in consequence of 
several parties saing them. A meeting of 
their creditors in this place was held, and the 
Bankrupts proposed to assign to Trustees for 
the benefit of their creditors, all their estate 
and effects, as well thoss belonging to each of 
them individually, subject however to certain 
preferred claims. An ussignment was zccor- 
dingly prepared, butnot completed.—In March, 
1842, another assignment was prepared acd ex= 
ecuted by the Bankrupts, the Trustees, and some 
of their creditors. The amount of preferred 
debts paid or secured between October, 1841, 
aud March, 1842, was £6,184 193. 9d. The 
amount of debts preferred in the assignment ex- 
ecuted in March, 1843, not included in the 
above sum, was £782 10s. of which however 
£257 were due to the Crown for duties, and 
£3200 to their landlord. They also paid some 
Carpenters and Fishermen £497 2s. 5d. and 
somes borrowed money £125—making the 
whole amount of preferred debts secured, paid, 
or yetts be paid by the Trustees, deducting 
the sums payable to the Crown and their land- 
jords, £7,042 1s. 11d —and from tkis sum also 
the value of certain Leasehold property situate 
ja John or Water street in this city, assigned 
to the said Trustees, which had been formerly 
held as security by perties who were sureties 
$orone of the preferred debts and which was 
estimated by a committee of their creditors, 
at £800. 
The whole of their property, real and person. 

al, and all their debts (excepting however the 
wearing apparel of themselves end their res. 

ciive families aud their watches,) with their 
ooks of account and papers were assigned and 

de ivered over to their Trustees in March 1842. 
On 24th February last they made their declara- 
tion of Insolvency, and by a Fiat dated 234 
March last we declared to have committed an 
Act of Bankruptcy, and en the 20th of the same 
month they surrendered and led a statement of 
their affairs under oath on 3dst The only 
assets in the hands of Provisional Assigaee 
arises from a claim out of the private business 
of Mr. John Kinnear on a Bankrapts’ Estate 
‘The Backrupts having been opposed were sab- 
jected to a very severe examination. The 

bocks and papers were produced by the tras. 
tees under a notice from me.—Ths Baakrupts 
sabsequently filed their balance sheet, shewing 
the amount of debts due by them, exclusive of 
certain sums sccured by mortgage on landed 
property, to be £52964 03 10d, and the 
amount of assets transferred to the Trustees in 
debts due £11,951 23 9d, and in real and per- 
sonal preperty, cxclusive of debts, estimared at 
£12025. 
The Bankrupts have made a full discovery 

and disclosure of all their Estates and Effects 
and I have no reason to doubt the ecorreetgess 
thereof, and they have conformed to the provi- 
sions of the Bankrupt Act 
On the investigation of this matter, which 

has occupied several days, it apears that dur- 
ing the firet few years of their Co-partaersnip, 
rvidently under the idea of saving expense, 
they had bat [ittls assistance and did not then 
germ it necessary to keep their books regularly, 

and this irregnlarity in their books hes unfor- 
tunately continued to the ime of their stoppage. 
—Ezxertions were made without effect, to re- 
medy this evil and their books consequently 
never have shewn a true statement of the af- 
fairs. About. 1837, new .books were opened 
and attempts made to balance the accounts in 
the fomer books, but were not persevered in so 
a8 to accomplish it. The persons employed to 
brivg up the old books prepared a statemeat of 
their affairs from them shewing a large balance 
against the concern—ihis statement was un- 
doubtedly incorrect, and when brought under 
the notice of the Bankrupts was treated by them 
a8 not werthy of any consideration. The bal- 
ances from the old books without being cor- 
rectly ascertained were carried into the new 
bocks—the nominal accounts were in a great 
measnre neglected, and it was impossible for 
the bankrupts or any one else to have ascer- 
tained from their books whether they were 
doing a profitable business or not. For several 
years past their transactions were to an enor- 
mus extent, and from their veriety required 
the greatest care and attention, not only ia the 
general menegement therefore, but more par- 
ticularly in keeping their books and accounts in 
a proper state. 
The care and attention of both the Bankrvpt 

personally to their business have been unrem- 
ting, but as to their books they have wholly 
failed. Strange to say that during the whole 
time of their Co-Partnership their books were 
never balenced—nor any balance sheet or state. 
met made so as 10 ascertain the amount of 
their liabilities or assets, nor was it until alter 
the failure that any approximatien to correct 
information on this point was obtained —This 
state of their books in persons doing business 
and one comprising so much variety is most 
unaccountable, and shews that the Bankrupis 
were not aware of the absolute necessity of 
keeping up the records of their tramsactions, 
and consequently not calcalated to undertake 
and carry them on to such an extent as they 
did, aad to this defect 1 wholly altribute their 
present difficuilies — They appareantly wish to 
have their books in good order, and made great 
exertions to accomplish it but evidently thought 
1t a matter of secondary consideration. 

In opposing their certificate, it was argned 
that the baskrupts did not wish or rather feared 
to see a statement of their affairs. This I must 
expressly negative.—For first, they never had 
vaul lately any idea that they were insolvent, 
end again I am convinced they used as much 
exertion to accomplish this end as its importance 
appeared to them to demand—and I am not 
astonished at their rejecting the before men- 
tioned statement; but I am astonished that 
after such a statement being prepared by a 
person who had kept their books and who must 
to a certain extent haye been conversant with 
their affairs, they did not cause their books and 
accounts to be thoroughly investigated and a 
true statement prepared for their own satisfaction 
even had the accomplishment of it caused them 
to curtail their business for a time.—Justice to 
their creditors, their friends, and themselves, 

demanded that they should from time to time 
kaew the state of that affairs, and then govern 
themselves accordingly. 
Under all the circumstances I fully acquit 

them of any frandalent iatent in not having 
their books and accounts properly brought up 
and from time to time balanced, and [ am 
satisfied that the late purchases msde by them 
were made in ignorance of their inability to 
pay for them.—Each of the bankrupts must 
however reflect with sorrow and regret en 
the consequences of their ignorance of theirown 
business. 

During this inquiry it was ascertained that 
the bankrupts had been in the constant habit 
for several years of drawing exehbange upon 
parties abroad without having funds there to 
meet them, and doing this at heavy usurious 
interest and commissions, and it was also 
stated that such was the nsual mede of conduct- 
ing business ia this place at that time—the 
ruinous consequences therefore may be con. 
ceived when the balance of their interest ac. 
count, which had ouly brea kept siace 1835, 
and which did not chew all the interest and 
commissions paid by them, amounted to £10,. 
921 33. 8d. agaiast the concern. 
This course of proceeding was highly re- 

prehensible, and of necessity brings with it its 
own destruction—no trade in this eowatry can 
warrant such payments for the use of meney ; 
and thoss persons and ‘institutions who encon. 
raged such transactions ‘were more culpable 
thay the individual whose necessities for the 
purpose of meeting his engegemeats compelled 
him to submit to such terms, x 
Thus far 1 heve considered the conduct of 

the bankrupts to the time of their stopping 
payment, aad I am decidedly of opinion that 
though they have acted ivjudiciously in their 
speculations and improperly as to their books, 
yetthat there was no fraud thereby intended 
and consequently that there is no ground whai- 
ever to refuse them their certificate ; bye | 
have now to remark upon the concluding 
transactian of their business—* The prefe; req 
claims » 

Atihe time they stopped payment the Bank. 
rapt laws had not been passed by the legislature 
and it was by no means certainthat any such law 
would be enacted and therefore itmay b 
there was then ia existeace in tha P 
law which declared all prefereaces among ere. 
ditors made in contemplation of Baakrupicy to 
be illegal, but the Bankrups are now applying 
for their certificats under the acts of the Pro. 
viacial Legislature relative tp Backruptey one 
of which sets forth in the preamble, + Photons 
a due regard to the interest and security of phivey 
ditors, 2s wel 88 to the relief of debtors iq i. 
solvent circumstances rendérs jt necessary to 
make legislative provision respeetip “th 
same,” and the other act requires the fr 

~ 0 0! it N signer jn granting or withholding the certifiente 

e saidthat 
rovinee no 

te have regard to the conduct of the Bankropt 
as a trader, as well befcre as after his bankrupt- 
cy.—And 
The 13th seetion of the act of 1842, declares 

“all bargains, sales, transfers, assignments, 
payments, &c. made by any Bankrupt within 
four months of the dete of the Fiat against him 
to be frawdulent against the Bankrupt, if made 
for the purpose of giving any surety, creditor, 
indorser, acceptor, or vther person aoy prefer- 
ence or priority over the general creditors of 
such bankrupt.”—And am I of opinion that a 
party applying for the benefit of the provisions 
of these Laws must show himself entitled 10 
the ssme by not having done anything contrary 
to the epint thereof. 
A party now making preferences in favour of 

any creditors more than four months before the 
date of his fiat, certainly could not be excused 
because it was not- done within the time prohi- 
bited by the law—for though he may have 
evaded the letter of the law, &till the epirit of 
the law has been violated, and thus I consider 
it in this case. { 
The Baokrupta, knowing that their assets 

were not sufficient to meet their lichbilities, de- 
termined to stop their business and assign their 
property to trustees, and thata certain cless of 
their creditors should be paid in full and ac- 
cordingly between the time of their suspension, 
viz—Qotober, 1844, and 15s March, paid or 
secured 2 number of their creditors in full, and 
by their assignment dated 15th March, 1842, 
duly executed, assigned their estate and effects 
to the trustees, subject to certain other prefer- 
ences therein vamed. In the said assignment 
it is stated, ** in order to render to their cre- 
ditors the utmest satisfaction in their power 
and to preserve their property and means for 
the general and equal benefit of all their cre- 
ditorz, with the exception hereinafter mention- 
ed, they (J. & H. K) have proposed to convey 
and ascrgn as well all their joint property as 
also their separate estete and effects, reel and 
personal, to such persons as their creditors may 
desire, in trust, that the proceeds thereof may 
be paid to the said creditors rateably in propor- 
tion to the amount of their ceveral debts, and 
whereas it is just awd reasonable that any indi- 
viduals who may have given the said J. & H. 
Kinnear promissory notes or indorsements, or 
whose money may have been taken by way of 
loan for a short period not being upon interest, 
for the business of the said J. & H. Kionear, 
should be protected, all which suid sums of mo- 
ney, notes and securities, so far as they have 
been ascertained, are enumerated at the foot af 
this assignment ” 
The parties chiefly protected are indorsers or 

sureties without consideration. Now under 
what principles are these persons to be especi- 
ally protected ? I know of nose —An indorser 
of responsibility upon a man’s paper gives ita 
character which it would not otherwise bear — 
He proclaims abroad, I knowing the standing of 
the makerof this paper, have every confidence 
in him, and thus it the maker of the paper be 
not substantial, the indorser leads many into 
trusting him to their injury. If an accommo- 
dation surety does not take security to save him 
harmless when he lends himeelf in this way, he 
is not entitled to any preference, nay rather he 
should come after those whom he has been the 
means of misleading. 
No person has aright to take that which be- 

longs to me to discharge his liability to another, 
without he feels certain of his ability to replace 
that taken without detriment to any one, and 
therefore I declare thet so soon as a man be- 
comes insolvent the property in his possession 
is held by him in trust for all his creditors, and 
every disposition of it, or of any part of it, other 
than for their general benefit, without the con- 
sent of all of them, is contrary to the spirit and 
intention of the laws under which the bankrupts 
have applied for relief, and it permitted will in 
my opinion render nugatory all Legislative 
enactments made for the protection of the rights 
of creditors. 
4 In the caee now under consideration the 
Sankrupts have taken upon themselves, after 
their failare, and after they knew of their ingol- 
vency and that their assets were not equal to the 
payment of one half of thei liabilities, and 
after they had determined to stop. their business 
to pay or secure certain claims in fuil—and for 
a they an the property of all 
ed og toe to satiely the claims of a few, 

and do not think I should be doing ** what the 
Justice of the case requires,” were [ to grant 
ue sod ms bg take effect before they 

TS gr to their general creditors what ¢y have improperly taken from them. 

of oviotarn: considering the Bankrupts guilty isapplying their assets by paying orsecaripg 
out of them certain preferred claims after they were aware of their insolvency and inability to pay all their creditors, and after they had stop- 
ped their business, am prepared to give Si their certificate of conformity in all thipes 10 
take effect ¥0 scon asthey pay into the bands of the assignee of their Estate, for the benefit of ail their creditors, the sum of £6,749, 11s. Lid bejogibe amount they have thus wisapplied, 3 ne persons of the Bankrupts are free fro arrest under the provisions of the 24th rfl, = 
of the act of 1842, but any pro wp nc Ped ridin perty they may 
Soh Tue hr A to the claim of the assig- 

il the saidsum ¢ Baw is natd + 
If Fam consider Y Ey ig om 

I vt on the Law, there lies an appeal to the 

ores! fcery, aad nothing would give me 
ore satisfaction the : Vy 

given as a guide for the futtre, 0s (herevpon 

Roernr I, Hazew, Sa sn of _ Estates and Effects 'l' Bankropts in ¢ 1 t ) 
oF p ie city and county of 

“ You're rather touch 
the match. * Qp off 
mateh in geply, 

¥,” eid the priming to 
with yourself,” said the 

M 

ed wrong in the cons'ruction | 

Curopean News. 
nt 

From British Papers lo the 19th 
November, received by the Acadity 
Steamer. 

The following  Conciliatory Address” 
moved by Mr O Connell, and agreed to :— 

‘“ TO THE PEOPLE OF IRELAND. : 
“Conciliation Hall, Oct. 31. 

“Fellow Countiymen—The members of 
Loyal Nutional Repeal Association of Ire 
respeetirlly solicit your attention to some 
siderations which we deem of the utmost 
portance to our common country. - 
* We do most earnestly entreat of you 10 

nish from your minds all passion and preju 
All we ask of you is that you will eeoly 60° 
berate upon the matiers we submit to 
judgments. 

* We do not beleive that there is any 
in Ireland who doca not see the mischieis 
ing {rom the centralisation of all power jn l& 
den. Itis obviows to common sense that 
business of Ireland cannot be as well done 
London as in Dubbg ; and it is equally ceri 
that it could not be anywhere so well dono™ 
Epglichmen as by Irishmen. 1f the bu 
of Ireland were traneacted in Treland it, ® 
be necessurily traueected by Irishmen. A 
offices in the law in Irelend, from the 4 
Chancellor to the tipstaff, would-be filled 
Irichmen—all the offices in the Excise WO 
be filled by Irishmen—all the offices 18 = 
Irish customs would be filled by Irishme® 
—in short, if the Parliament were IF 
all the Government patronsge would belodg ss 
the Irish. You fatally know how differes 
matters are condueted at present, and howi® 
comparatively, of the irish are eppeinted 
do the business of Ireland. If we irieh bad 
own Parliament, would the c{fices we hove 
ready alluded to be filled, or would ever ® 
very police and the water guards be 
mended by English and Scotch instead of If 
officers, a 
“In plain truth, there is not a single indine 

dnal in Ireland who Coes not admit teat 
Irich Parliament were towin existence, it Wo 
be impossible to carry the Usion ; nor 19 
one human being in ireland with intel obs 
yond that of a sea esll, who does not ada be 
intense value to Ireland ¢f the Repeal © ing 
Union, if it couldibe achieved without 
ot least one of two evils 
* These evils are, either— ’ 
“ Firstly—A separation from Enguod d * 

dismemberment of the empire ; or, oo pelle 
* Secondly—A Catholic ascendaney » 
cn. 
** Astothe first—the danger of eep! 

we admit that a separation from Gre 
would be a grest calamity ; one W v 
would be certsinly most desirous 10 4 
which we would be certainly most con 
prevent, and which, if it took place, bold we 
tries would Lave reason to deplore. Butts 
calamity of the agcurrence of which 
not appear to us to be the least dungef 
should arise from the Repeal of 
There would be po motive on the 
Irish to separate from England if they 
own local Parliament. Why, under 
cumstances, should the Irish desire #€ 
any more than Canadadoes at the pres 
meet? Or than they—the Irish PAHS gy 
themselves when they had their 08 © 
ment 1 On the contrary, the Irish purist 
protected and preserved Ireland for the Roth 

had 1° 

Crown, atthe great crisis of the 
war, and the successful revelt of the 
colonies > 

“ The other topic of apprehend 
lie religious asceudancy—is, ) 
easily demonstrated to be futile. 
plice, the very principle of the R 
Union would allocate to purposes of ¢ 
education the Kcclesinetical State 
as each of the vested interests o 

minate, dene 

“ The value of o state Chureh bay pre 
to get at the State revenues, as (0 fo: ante Lf 
nues would, as they fell in, go to! cparith 
ascertained purposes of education 25 Cathoh® 
there would be nothing to make S their 1° 
Hierarchy desire an ascendancy Obeing SiG 
gion over any other. The mone Foy id 
sed, the ingredient of ascendancy of 

blotted out for ever. po ascend?®” 
“In the second place, Catholie is reaso? 

would be utterly impossible for ve port? Lo 
the Irish Legislature would be, he ig true 
of three, essentially Protestant. 2 

a majority of the House of Co 
Catholic; but there necessaril 

ty great number of Prose ving C8 
The corporations of Ireland po ¢ 
majorities, have returned slimes ls 
Proteetants who sought to be € 1 wo & 
the Protestant portions of Irefadt fore, 8° ly 
Protestants. Oa the wholés age Pole 
sures irjurious to Protestantd alees the pres 
pass the House of Commons, bs vo 

lice in that House were fl les they pe 
shumeleesly false to the prac ace 
ever avowed. forthe » 

“Rally, then, people of Ir 
t do ie Union. : ul Repeal of th " Signed by order uni 

« DANIEL mille? 

« Ohairman of the CZs” 
Noto 

The Co-partaership Whi¢ 
ted between the Subscribers, © 
Phineas Williston & Brofiers 
solved by mutusl OBERT qo poo 
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