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- REPORTS OF CASES 
"IN TIE SUPREME COURT OF 

NEW BRUNSWICK. 

Easter Term—1835. 
His Honor the Cxixr JusTICE 

NeorE. Yn this Term there were 
present only 

and Mr. Justice CARTER. 

| SCOULLAR vs. HAZEN. ° 

was an Action on the case agai
nst the Defendant as She- 

PL rare County, for the escape of a Prisoner 
in custody 

arr of £60 and upwar
ds from Prisoner to Plaintiff,

 the issu - 

ing of process, the arrest and escap
e were established. It appeared 

(hut {be Prisoner was not possessed o
f aay property except £8 in 

ime of the escape; evidence was g
iven that some se- 

the u : ; L 

ie wel have been offered 
for the debt if the Prisoner had n

ot 

escpped, but the sufficiency of the intended security was vely 

doubtful 
a Bctioiiie General, for Defendant

, contended that 1f the Jury 

thought Bo damage hed been sustai
ned b : 

not bona to ue sven nominal damages, but might find for the 

Defeadaat—5 T. R. 37, Pla
nk v. Anderson, f 

Berton contra, cited | Saun. Pl. and Ev. 483, 2 Bing. Rep. 3
17, 

Barker v. Green. pe 4 : 

Carter, J. directed the Jury that the escape hav
ing been provec, 

somo damage had been established
, because the Plaintiff had lost 

at which the Law considered one mea
ns of satisfying a debt, viz.: 

\.0 body of the debtor. He left it to them to conside: what pecu- 

niary compensation would satis{v (h
at loss, end also directed them 

tn ascertaining the amount of damages to consider by how muc
h the 

Pleimifi’s chance of getting his debt wa
s worse by raason of the 

«scape thap if there had been no esc
ape. 

Verdict for Plaiotiff—Dama
ges E10. 

(Neary and Berton for Plaintiff. 

Solicitor General for Defendant. 

WHITE vs. BABCOCK. | 

Assumpsit by the Indorsee against the 
maker of the following In- 

eirument, declared upon as a Promissory Not
e within the Statute. 

«* Pon days after date, 1 promise to pay Mr. Marcus Scully or erder, the 

eam of £44 currency, (or such othor 
balance of his account furnished) for a 

Survey made for the Magistrates of the Cou
nty of Charlotte of a certain piece 

of Land at Saint Andrews, common
ly called the Commons, as per ac

count an- 

vexed. Fredericton, first August, 1833. 
“ WirrLranm BAgcocCk. 

« Account—say £64 0 0 

os Paid Shenti, £12 3 © 

« By Starnitt, 7 0 0 

—f19 3 6 

ee £d44 16 6 

(ladorsed.) 
« Fredericton, 16th Nov. 1833. 

| «+ Pay to Stephen White, or order, the amou
ut of this Note of Hand. 

» + M. ScuLnLy.” 

The Solicitor Gereral for Defendant con
tended that this lostiu- 

ment could not be considered a Promissory Note w
ithin the Statute, 

aad therefore moved for a non-suit, 

Chipman, Chief Justice. 1s it usnal when you may demur or can 

move in arrest of Judgment for a defect eppearing on th
e face of 

tho Record to move for a noo-suit? 1 know where it clearly  ap- 

pears that there is uo cause of action t
he Court wiil non-suit; but 

I have doubts if it is usual to do so when the action is u
pon a writ- 

ten lastrument, which is clearly set o
ut in the declaration. 

The Solicitor General cited 2 Ch. on Pldg.
; (5 Ed.) 700 Note; 

1 Camp. 256, dnd 2 Star. N. P. C. 371
5, to shew that under, any 

civcumstances (he Court would enter:ain the motion, and pro- 

ceeded to argue that the writing declared upon aad produced in 

evidence was not a promise for a specific sum, but for an amount 

tuo ba ascertained by future investigati
on. In Smith, &c. v. Night- 

ingsle, 2 Star. 375, 4he promise was lor a c
ertain sam, but being 

also for ap uncertain amount, was held not
 within the Statute. [ls 

cited also 4 B. & A. 6719, Ferris v. Bond, Nealis v. Langen, &c. 

a1 S§ ‘I'rin, 1834, Ch. on Bills, 42, ©6, and 4 M
. & 5S. 23, Hartley 

v. Wilkinson. 
Wilmot, for Plaintiff, arged that the amount of the Note was 

randered certain by the memorandum at the f
oot of it. In Hartley 

e. Wilkinson, the conditivn was indorsed o
n the Note, and the con- 

Lingency affected the whole Note. In this case if (here was any 

contingency it affected only the sum. Rl 

Chipman, Chief Justice. 1 entertain a clear opinion vpop the 

poict. - To make au Instrument negotiable and current,
 the sum to 

be paid mus! be certain and fixed—it inus
t be distinctly sialed, to be 

tor money, for what certain amount,
 and payable without any con- 

(iogency. Looking at this paper ii does pot possess Liiose requi- 

eiles—it is not absolutely for £44, but for whatever balance was 

really due to the payee. It is eaid the memorandum at the foot 

wekes it certain, but if that were true why
 insert the contingency, 

2nd besides the amount of the Note 13 £44, of the memorandum 

£44 163. 6d., shewing yei more plainly that the su
m mentioned in 

ihe Note was merely nominal—the real am
ount, ore or less, re- 

«rained to be ascertained. [ consider the paper as merely an agree- 

ent between Babcock and Scully to pay the amount of Scully’s 

aceoun!. : 
o 

‘I'he Plaintiff was non-suited. 

Robinson and Wilmot for Plaintiff. 

Solicitor General for Dafendaat. 
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CENTRAL BANK. FOR SALE. SOAP & CANDLES. Homiui 
few 36 and 64 Ib. Boxes Liverpool SOAP; 
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y the Plaintiff they were 

DUNN sad WIFE vs, MILLER. 

This was an Action of Trespass for sn’ Assaull on Sophronia 

Duno, ove of the Plamtiffe—a feme Cover
. 

The Defendant pleaded— ist. The General lssue. 2d. That 

Defendant was lawfully possessed a certain dwelliog house, and 

being so possessed hs id S$ R
T in the said 

house, and with force, &c. making great n
oise aod disturbance; and 

thereupon Defendant requested her 10 cease and depart from said 

house, which she refused to do—where
upon Defendant in defence 

of his possession gently laid hands upon the said Sophronia in 

order to remove her out of the said H
ouse, -as he lawlully might— 

which are the trespasses, &c. [| 

Replication. — De wnjuara sug propria. \ 

_ The Defendant was possessed of a house in Fredericton—the 

Plaintiff was negotiating for @ lease of i
t; the Defendant had sent 

a workman to make some repairs in the house, and while these were 

going on, some of the Plaintifi’s goods
 were hurriedly moved into 

the house—furniture had been arranged in 
one room, and more was 

being carried in; when Defendant coming to
 the house, wag in- 

formed of the circumstance by his workman.
 An altercation ensued 

between Defendant and Mrs. Dunn; he th
reatened to throw the 

furniture into the street; she dared him to meddle with it; and 

thereupon the Defendant committed the sssa
ult charged; and al 

teswards left the house— Mrs, D. and the fur
piture plill remaining 

there, Evidence was given of “the subsequent illness of Mrs. D. 

as ground of special damege. | | 

After the close of the Plaintiff ’s case, Wilmot stated that a Wit- 

ness, on the part of the Plaintiff, wus anxio
us to return Lo the stand 

to correct a mis-statement she had ma
de when uoder examination. 

The Solicitor General, for Defendant, objected. The witness 

bad retired, and had communication with the parties; winle on the 

stand she might bave corrected a mis-statement, .
 but to ullow a 

witness under the present circumstances (0 make a
 new staiement 

would be striking at the root of the advantage 
of cross-cxamination. 

Why were witaesses excluded (i desired,) [rom Court but t
o pre- 

veal them from hearing tle statements ol each other, and by that 

moans making their tales agree. Such a proceeding would be 

useless, if they could be permiited after conversing together Lo 

return and correct their testimony. | 

Chipman, Chicf Justice. It must be a mailer of aiacretion io the 
. 

Court. I willallow the witness to coms to the stand, but will not 

allow her to be questioned except by myself. | 

The Solicitor General, in opening the defence, contended that 

the only point to be determined was as to the possession ol the 

premises. li the Defendant was justified in using any, the shght- 

est force or violence, he was entitled to a verdict; if the violence 

had been excessive, the Plaintiffs should have replied specially. 

In support of this doctrine he cited Dale v. Wood, 7 B. Moore's 

Rep. 33, Bowel v. Purry, &c. 1 Car & Payne, 394. 

The Defence being closed, Wilmot was about to give further tes- 

timony as to the possession, and tendered evidence of a Licenc
e of 

occupation of the premises from Defendant to Plaintiff; and offer
ed 

evidence also lo rebut testimony given by a witness for the De- 

fendant. 
It was objected by the Solicitor General, that the Plaintiffs hav- 

ing in the first instance gisen evidence of circumstances rebutting 

the plea of Justification, were not now entitled to add further
 testi- 

mony uvon that point. Rees v. Smith, 2 S:ar. Rep. 31, Roscoe's 

Ev. 139, Brown v. Murray, Ryen & Moody’s Rep. 251. 

Wilmot contra, contended that the Plaintifls case had been di- 

rected professedly to the assavit, sod they had not attempted to 

answer the Justification—not one witness had been called upon 

that point. 

Chipman, Chief Justice. said that he entertained no doubt on the 

point. The principle is clear and it is a reasonable principle, (hat 

when the case on the part of the Defendant is apparent on lhe 

pleadings, the Plaintiff should go into all his case at once, or else 

confine himself strictly to the General lssue; but if a Plaintiff goes 

into any part of his case rebutting a Justification, hie must go into 

the whole, and not take it piecemeal. In this case there are two 

pleas—first,the General Issue; —by the second,the Defendant avers 

that he was in possession of the premises, and being disturbed by 

the Plaintiff gently laid bands upen her aod put her out, The 

learned Counsel, for the Plamtiff; io bis opsmng went into the 

whole case; he opened all the pleadings and used the expression, 

‘« we shall show the Plamtiff, Mr, Dunn, inqnet possession,’ &c. 

He undertook to rebut the affirmative plex by proving a contradic. 

tory affirmative, viz.: a podseddion in Dunn; and in proving his 

case gave evidence as to the possession on the day o! the aflray 

and also on the day previous—ihen if the Plaistiffehad further tes- 

timony they should liave produced it at vuce, and not have waited 

to see what the Defendant could prove. 

His Honor directed the Jury that it was necessary lo supporl 

the Defendant's plea, that they should be satisfied that the Defend- 

ant was in possession of the house—that the Plainutf entered there- 

in and disturbed his possession; that he requested her to depart, 

snd that he laid hands vpon her with the intention of putting her 

out of ihe house, and only used the [urce complained of for that 

purpose... Ifthe assault was occasioned by angry or excited [eel 

ings, the Defendant was not justified. 

Verdict for Plsiatiffs—Damages £10. 
Dibblee and Wilmot for Plainufls, 
‘The Solicitor Generel for Defendant. 
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- WILMOT ws. CORNWELL and BABINO. 

The Solicitor General on a formey day in this Term applied op 

behalf of tha Defeadant Corcwell, /a confined debtor in Westmo:. 

land, for relief under the Act of Assembly, I W. 4, c. 43; the affi- 

davit of the Defendant stated hig’ inability to support bimseel{, and 

that he had no, property; it wa entitled “* Wilmot vs. Cornwel] » 

Berton contra, produced affidavita of Plaintiff and others, whi
ch 

contradicted the affidavit of the applicant in several particulars, byt 

did not show hini 10 be possessed of property or means of
 support a. 

showing also that Babing/'was a co. Defendant, and contended,
 

That the applicant’s affidavits were improperly entitled, Babing gq 

being named a Defendant therein. 2d. That the applicant’s stag. 

"ments being contradicted in soveral instances, were unworthy of 

credit and cbuld fot satisfy the Court. : 

Chipman, Chief Justice, now delivered the opinion of the Coup; 

We are of opinion that although the Acts of Assembly contempla
te 

the application being made ia the suit, yet upon the whole it may be 

considered a distinct Judicial proceeding—one which may be taken 

not only’in the Court wherein the suit is or has been prosecuted 

but before Justices of other Courts, and it would therefore perhap
s 

be giving the Acts too strict a construction to require greater correct. 

ness in the titles of the affidavits or application. We are less in. 

clihed to dismiss the application on the first ground of objection ag 

(he second is so materia! that it cannot be got over, The law pro- 

vides that it must appear to the Court that the parson has no pro- 

perty or means of support. I'he Defendants affidavit taken alone 

is exceedingly loose; no schedule of property is nonexed,
 although 

ene ia spoken of in the gifidavit—por is the property mentioved 

tharein sufficiently accounted for; and the statements of the Ds. 

(endant are so contradicted by the aflidavits produced on the other
 

side, and so contaminated, that we can give no credence to jhem 

unsupported as they are by other testunony. It 1s sufficient there- 

fore to say that we are pot satisfied, upon the affidavite, that the 

purty is entitled to relief; he must satisfactorily account (or al
l pro. 

perty he nay sppear to have possessud. 

Application disnussed. 

THE EXECUTORS OF ANDREWS vs. JOSEPII N. CLARKE.
 

S$ G. Andrews, one of the Plaintiffs, gave notice to Defendant 

of an application for leave to issue a Ca Sa to arrest P:fendant a 

second time, on the ground that he had been discharged from ar- 

rest under a former F.xecution by fraud and collusion with DeVeber, 

a co- Executor and Plaintiff—the notice was subscri
bed S. G. Ag- 

drews, acting Execulor. 
| 

Wilmot moved for Rule nisi, which was obtained by consent of 

Defendani’s Counsel—who stated his reason for such conse
nt, that 

the Defendant had been put to expense in preparing affidavits to 

resist tho application and shew (he merits of the case, which ex- 

peases he cculd not recover, under the practice of the Cou
rt, un- 

less the Rule should be granted. The cause was therefore cnter- 

ed in the Special Paper of the Term. 

On hearing a part of the affidavits in support of the Rule, the 

Court determined that the Defendant having been discharged by 

one Plaintiff could not be again arrested at the instance of another. 

They allowed the Defendant’s afidavits to be filed in answer to 

those produced on the other side, and discharged the Rule wih 

costs, to be paid Ly the apolicant, S. G. Andrews. 

Wilmot for Plaintiff. 

Berton fur Defendant. 

LESLIE vs. RAL. 

‘Wilmot moved to discharge a peremptory undertaking totry et 

this Term, and for leave to disconiinue without costs, on an aflida- 

vit which stated thai Defendcot had been seen by Deponent in the 

United States, where he was employed in digging a Cellar; that 

he told Deponent he did not intend to return to this Country; and 

Deponent believed at the time he went away [rom the Province 

he was not worth mush property. | 

Berton contra, contended that the affidavit was insufficient even 

to enlarge the peremptory undertaking; the abserce of the De- 

fendant was e circumstance of no importance, and no evidence ol 

insolvency had been uffered. 

Per Curiam: y 

The Plaintiff has shewn no cause to enlarge the peremptory uo- 

dertaking; the Defendant may have left property in the Province, 

or if not a Judgment against him could follow him to the place of 

his anode. 
Itule absolute for Judgment for Defendant. 

ABBOTT ws. LEDDEN. 

Berton moved [ar security for costs on an affidavit shewing that 

Plaintiff was oul of the jurisdiction of the Court, and an affidavit of 

Delendani’s Attorney, stating that he had pat in the Post Office at 

Newcastle, a letter addressed to the Plaintiff's Attorney at Saint 

John, containing a demand of security and nolice of this motian. 

The Court doubted if posting a letter was a suflicient service of 

. notice on the opposite Attdrney, io order to obtain a stay of pro 

ceedings; but afierwards on the authority of Aldred v. Hicks, 9 

Faun. 186, granted Rule nisi, with stay of proceedings. 
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stration §uctices. THE ROYAL GAZETTE 
also Boxes Liverpool Mould CANDLES, 

short sizes, for sale by M. MACKINTOSH. 
LL Persons having any legal demands 
against the Estate of the late DANIEL of Postage. 

TerMs—16s. per Annum, exclusive 

& hereby given that the re- 

suatning Instalment of Forty 
Se- 

sen per cent. on the Capital 

Stock of the Central Bank ol 

New Brunswick, is required to 

he ‘paid into the hands of the 

Cashier, at the Bank in Ire 

dericton, on MONDAY, the 

cixth day of July next. 
By Order of the Board of Dureclars. 

7 iI. G. CLOPPER, PresiDENT. 

Fredericton, 11th March, 1835. 

PROTECTION INSURANCE COMPANY. 

E Sabscriber baving received an ap- 

as sgeat for the Hartford ° 

Cannecticut Insurance Company, will insure 

ven Houses, Mills, Factor
ies, Barns, and 

every sort of Goods and Wares, agains
t Loss 

ox DAMAGE B¥ FIRE, at the m
ost reasona- 

ie rate of Pramium. The 
in this place. the fom Ape A WILMOT, Agent. 

Fredericton, Moy 135, 1803. 

rear of the Property an which the Hon. F. P, 
Robinson now resides ; grasted to Peter Cle- 

ments, who offers the same on reasonable 

* terms. For particulars apply to WiLLiAM 
J. Bepgri, at Fredericton. 

LAND FOR SALE. 
TO RE SOLD AT EASY PAYMENTS. 

"oy Ave valuable Tract of LAND, 
Es La inthe Parish of Wakefield, in 

the second Tier of Lots near the 

$__ Town of Woodstock, County of Car- 

Jeton—contaming 550 Acres, about 10 acres 

of which is cleared. ALso—-150 Acres of ex- 

cellent Land, in the Parish of Wicklow, in 

said County, adjoining Mr. Milberry. For fur- 

ther particulars please inquire of Ravrru M. 

Jarvis. Esq. of Safot Joba, or Mare NFO: 

ua, of Fredericton. : 

Fredericton, 10th March, 1835. 

Rum! Rum! and Brandy! 

March 10. 

3 UNCHEONS Jamaica SPIRITS, 2nd 
‘half « Pipe Cognac BRANDY, on 

Consigniment—and for sale for Cash or short 

approved Credit. Apply to 
M. MACKINTOSH. 

Fredericton, Feb'y 18, 18385, 

& 

Queen Street, Fredericton, March 24. 

JTION TO TRES SER, uC 
CAUI TO TRESPASSERS within Three Months from the date hereof; and 

all Persons indebtea to the said Estate, are de- 
sired to make immediate payment to 

I) OTICE is hereby given, that any person 
)) who may hereafter be found trespassing 

on the Lands belonging to Captain ‘THOMAS 
Moses, situate between the River Nashwazak 

and the Tay Creek Road, and surrounded by 
Lands belonging to the New Brauswick and 

Nova Scotia Land Company, will be prosecut- 
ed according to Law. 29th Oct. 1834. 

FOR SALLE, 
EP ERSONS who may be desirous of purchas- 
ing Land in the immediate vicinity of the NEw 
Town oF STANLEY, can be accommodated 

‘with any quantity from a Rood to a Thousand 
Acres, by application to Mr. RoserT Gowan, 

of Fredericton ; whai s likewise authorised to 
dispose of the Thob now growing ob the said 
Land, and with Hous a plan of {he Property 
is lodged, 
29th October, 1834. THOMAS MOSES. 

REMOVAL. 
MEX COY, Surgeon and Droggist, has 

I® removed his Medical and Surgical 
Dispensary to the premises in Q ueep-street, 
formerly occupied b My. J. T. Smuth. 

Fredegicton, 5th Ra , 1885, 

MOREHOUSE, Esquire, deceased, are re- 
uested to present the same, duly attested, 

GEORGE MOREHOUSE, Exe- 
FREDERICK MOREHOUSE, Frye 

Queensbury, 23d Feb’y, 1885.— 3m. 

LL Persons having amy legal demands 
L against the Estate of the late HivLvr- 
xi1AH KEARNEY, deceased, are requested to 
present the same, duly attested, within Three 

Months from thie date hereof ; and-all persons 
indebted to the said Estate, are desired to 
make immediate payment te 

JAMES KEARNLY ) Execu. 
| JAMES HISCOCK. § tors. 
Wicklow, 1st January, 1835. 

7. persons® having any legal demands 
against the estate of the late Honorable 

John Mugray Bliss, deceased. are requested 
to present the same duly. attested: within 
pine months from the date hereof: And 
all persons indebted to the said estate are 
desired to make immediate payment to 

Georer P. Bums, } oq 
L. A. Wirxok, Administrators. 

Fredericton, 97th September; 1884, 

Advertisements not exceeding Twelve 
Lines will be inserted for Four Shillings 

and Sixpence the first and one Shilling 
and Sixpence for each succeeding In 
sertion. “Advertisements must be ac 

companied with Cash and the Insertions 

willbe regulated according to the amount 

received. Blanka, Handbills, &c. &e. 
can be struck off a¢ the shortest notice; 

AGENTS FOR THE ROYAL GAZETTE 
Saint Jon, My. Peter Duff. 

Saier Axprews, Mr. G. Miller. 

DORCHESTER, E. B. Chandler. 

SALISBURY, R. Seott, Esq. 

' KewT, : J. W. Weldon, Esq. 
Miz AMICET, Edward Baker, Esq. 

Kzxr, (co. oF York) Geo. Moorhouse, Esq 
Woopstock, and ? v - 

NORTHAMPTON, Ar. C. Raymond 

SHEFFIELD, § Do os Tie, 4 

GAGETOWN, ; W. F. Bonnell. 
Kingston, Mr. dsa Davidson. 
-Hamprror, Myr, Samuel Hallet. 

Sussex VaLe, J. C. Vail, Esq. 
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