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was issued, directed to the Sheriff of the County 
, and to the Justices assigned to take the assi- 

Majesty’s reign, and returnable the second 

on a Jury lo appear before the said Justices of 
mmanded to certify the Inquisition: and # 

that the Inquest was holden before the Jus- 
tice of Assize who signed and It is contended by he Counsel for Re that ho Writ 

pught to have been directed to the. She eriff alone, who 18 the person 
desiguated BY Tove 16 hold the Tnquest—that the Judge at Nisi 
Prius 18 only an assistant to the Bheriff, by whom - op ouglit 
to have been made, The irregularity is admitted by the Counsel 
for the Plaintiff, but it is contended, thal the same was w ved by 

Counsel were present, and who attended on 
Judge of Assize on the taking of the Inqui- 

subsequent steps in giving notice of an inten- 
ourt to set aside the Inquisition, on the ground ded motion to this 

of improper rejection of Evidence by the Judge of Assize. 
To this it is answered, that the proceedings are defective, and 

cannot be amended, cured or waived. = © fae! 
With respect to the Writ of Inquiry and the Return thereto, I 

am of opinion that they are defective—that the Judge of Assize 
had no power, aeithor could lie derive any, under the Writ of Ia- 
quiry— that he could only act as an Assistant to the Sheriff, agree- 
able to what is said by Holt, Chief Justice, in an rd og case, 

(12 Mod. 610) “ A Judge at Nisi, Prius upon trial of a Writ of Ia- 
“ quiry, is only an Assistant to the Sheriff, and has no Judicial 

4 

“t power.” The Writ of Inquiry and proceadings under it being 
defective and not merely irregular, I am of opinion that they could. 
not be waived by any of the steps taken by the Defendants. In 
Massey and Wilson, 5 T. R. 254, a distinction was taken be- 
tween a mere irregularity in the mode or time of the proceedings, 
and a defect in the proceedings themselves, that the latter kind 
could not be waived by the adverse party, though the former 
might, and this distinction was allowed by the Court. 
Carter, J.—This was a motion to set aside a Writ of Inquiry, 

which had issued to asséss damages (after Judgnient on demurrer) 
and the Inquisition thereon, the action being in covenant on a lease. 
It appeared that the Writ was directed to the Judge of Assize and 
not to the Sheriff, and that it was executed before the Judge of 
Assize, and the Inquisition was under the hand and seal of the 
Judge of Assize—and that the Defendant appeared and made de- 
fence at the execution of the Writ. It is clear that the direction 
of this Writ was wropg, and that this was ¢ case in which the 
Judge of Assize could not have power totake the Inquisition. 
In considering this case, I have had eonsiderable doubts whe- 

ther this defect in the press was not one which should be 
taken advantage of by another Method then @ motion to set aside 
the proceedings; but on the whole, 1 am led to conclude that the 
whole procéedings under this Writ are not irregular only, but 
wholly defective, ab initio: and that therefore the subsequent steps 
taken by the Defendants, which would clearly have been a waiver 
of an irregularity, do not waive this, which is a complete defect in 
the proceedings. | : 

On this ground, I think the rule should be made absolute. 

Parker, J.—1 am quite of opinion that the Defendants in the 
present case, are not entitled to any favor from the Court, they 
appeared by their Counsel at the execution of the Writ of Inquiry; 
made no objection whatever to the form of the Writ or the proceed- 
ing thereon, went into their delence— it was moreover at their in- 
stance that the Judge of Assize was associated with the Sheriff - 
and under such circumstances all mere irregularities must be con- 
sidered waived; and the Plaintiff is entitled to his judgment, unless 
the defect be of such a nature as to render the whole proceeding 
ntull'and void. I would here observe that I do not agree with the 
learned Counsel for the Defendant in his position, that in all cases 
where defects are cured by the statutes of Jeoffails, the Court will, 
nevertheless, set the proceedings aside, if application be made 
before they are upon the record. In all such cases the Court muss 
exercise a soand discretion, and in one like the present should cer- 
tainly not interfere to deprive the Plaintiff of any benefit which 
he might derive from those statutes. Indeed I am of opinion that 

"the Court would, if the defect were amendable, allow the Plain- 
tiff > amend, although he has made no direct application for leave 
so to do. | { 
My reason for thinking the rule obtained in this case must be 

made absolute, is, that the defect is of such a nature as cannot be 
“waived, and wouid not be aided by any of the statutes of amend- 
ment or Jeoffail; thet if the Plaintiff proceeded to enter up his judg- 
ment it must be erroneous; that seeing this the Court will not allow 
him to incur useless trouble and expence, but mn order that he 

FOR SALE. 
CRES of Wild Land, well co- 
vered with Hard Wood, con- 
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rear of the Property on which the Hon. F. P 

ments, offers the same on es tp 
terms. For particulars a to WiLLiam oq; Es 
3 BepeLL, at Scryer Abs March 488k giaigh 50 dow geal 

| County, bearing date the twelfth day of July he damages ate to essed in the ordi 

rticul | inted by statute. We are to 

NOTICE. it ine having FRAP again ¢ da Subscriber respectfully mforms the 
| , : : the Estate of Doctor CHARLES L. venient for hauling to Fredericton, and lays in JUNTHER, of Fredericton, deceased, will Ressin the Store inCarleton Street, lately oc- 
y- y ¥ present them to the Subscriber, duly attested, cupied by Mr. Wm. SIMPSON, Druggist 

Robinson now resides ; granted to Peter Cle- yihin Three Months, and all Peitis indebted Where he offers for Sale a variety of Fashion- 
to the said Estate are desired to make im» able, Fancy and other Dry Goods, 

hen emide tomf¥if © ASA BLAKSLEE, Juw, 

PAINTING, GLAZING, &C. _prodericton, Joy 10, 16853, 
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and return the Tnquisiion under hie band aud seal. The sction 
is covenant in which the: to be assessed in the ordina- 

a particular mode of Inquiry is appoin! 3. We 
determine whether the Weit’ nd the proceedings thereon are a 

sa rul 

pears clearly rom all. Ir 

of the proceedings on the record
. It ap 

Books of practice, that tie Writ and Inquisition are precisely the that under which 
. ifs ur Niet : REN el. JRE «11 ‘ 374 d ad * » he 4 1 

same, whether taken in presence of the Judge or not : The _— od a - "Cit of ue f he wish! 

and the Inquisition is returned under his jae and seal, and a L
ayer indeed the Court might I think ex officio award R flew wi, 

of the jurors. In 12 Mod. 610, Holt, C, J., said, “a Judge of Nisi i 

is the officer in either case, in whom the judicial power is 

Prius upon trial of a Writ of Inquiry, is only an assistant to the 
Sheriff, and has no judicial power.” In this Province the Judges 

sit at Nisi Prius under the act of Assembly, 26 Geo. 3, ¢. 8, by 
which they are empowered to try causes brought to issue in the Su- 

preme Court. Any other power by them to be exercised on the p 

Circuit, must be derived [rom the established practice of the Court, 

ot some special enactment, Voted EN 

The Sheriff, where he is not an interested person, is the known offi- 
cer of the Court to whom the duty of Inquiry of the Damages in or- 

dinary cases, as well as the execution of other Writs, must be assigu- 

ed, and we have no power to substitute the Judge or any other 

person; we can no more I conceive award a Writ to the Judge to 

make the inquiry in ordinary cases, than we can authorise the 

Sheriff to do it under th stat. o 

turning the jury, if he appeared at the Inquisition, it was wholly, 

without authority as the Writ gave him none: the J udge and mot, Detendants, for relief under the Insolvent Act; but aflerarg. 

the Sheriff has the judicial authority by the Writ to swear the Jury 

and Witnesses, sl he aloe has made the return. I cannot but 
think the whole proceedings were coram non. judice, and are conse- 
quently defective. In support of this opinion I find it laid down in 

6 Com. Dig. 289, “If Writ of Inquiry be executed before him 

who has no authority, it is error as in an Inferior Court if it is di-. 

rected to the Serjeant at Mace, and is executed before the Mayor 
who is Judge of the Court, Yelv. 69.” In the case in Yelverton, 

the Court said, “An Inquiry efore the Mayor is not warranted 

by any Writ, and by consequence judgment to recover such dama- 
ges placed before a wrong officer is erroneous.” ~~ 

In Comyn, it is further said, * If a Writ of Inquiry is erroneous 
jt shall not be amended, but the Plaintiff may have another writ.” 

In 2 Wils. 378,—An Inquisition taken before two under-Sheriffs 
extraordinary was sot agide, the Court holding that the High 

Sheriff could appoint no more than one under Sheriff extra. 
In Blakamore’s case, 2 Rep. 310, it is held that misprision of a 

Clerk to be amended did not extend to a case where the Clerk 
mistakes the form of the Writ. | | 
The case of Grant vs. Bagge, 3 East, 128, is important to shew. 

that a Writ directed improperly to an officer not accustomed to 
receive such would be quashed on motion quia improvide emanaru, 

and would not justify the officer who took upon him to execute it. 
In the Queen vs, Tuelein 1 Salk, 51,Lord C J.Holt and Powel & 

Powys J. say, that though a misawarding of Process on the roll 
might be amended at common law of the same term, because it was 
the act ofthe Court, yet if any Clerk at common law issued out an 
erroneous Process on a right award of the Court, that was never 
amended in any case at common law. 

Some cases have been cited of Amendments in Jury process, 
such as the distringas and veniri after verdict; and it has been ar- 
gued that the statutes of Jeoffail curing defects in substance as well 
as form, extend now 10 cases where judgment is given by default, 
confession or on demurrer, as well as those after verdict. 

I have carefully examined the statutes of Jeoffail, and find that 
the position is not exactly correct; by stat. 4 & 5, Ann. ¢c, 16, it is 
true all omissions or defects which were then cured afier verdict 
wero equally cured by judgments of confession, default, &ec.; 
but it is not until the statute 5 Geo. 1, ¢. 13, that defects in _sub- 
stance in judicial Writs are aided; and thisis expresely confined 
to cases after verdict. But independent of this statute, there 1s a 
great distinction between Writs of venire, &c. which do not convey 
the power under which the trial is had; and Writs of Inquiry 
which are the direct authority to the officer for his proceeding. 

In Crowder vs. Rooke, 2 Wils, 144, where the cause was tried 
at a certain sitting, subsequent to that for which the nisi prius Re- 
cord, &c. were made up, the Court considered the trial as coram 
ri Jjudice, refused leave to amend; but ex officio awarded a venire 
e novo, 
Two cases have been cited from Strange’s Reports, in one of 

NEW GOODS. 
Public that he has recommenced busi- 

em EQ 

HE Subscriber has removed his PAINT- 
ING ESTABLISHMENT in rear of Mr. Smoked Salmon, 

‘JUST RECEIVED 
James TavLor’s Store, where any work en- 
trusted to his care Li be sy ol Ary pw ut- 
most punctuality and at vi charges. | 

pet AC HArLEs p. sme, AND FOR SA 

i 

+» M, MACKINTOSH. . *¢ 
Fredericton, 8th July, 1885. | 

Fredericton, 13th May, 1835, 

“As a rule was obtained for having the Inquisition taken in” pre- 
‘sence of the Judge at the circuit, the first point for consideration ti 

1a: holbiE SH Roum ARIey rons. es Re is 4 phe s | a he enter a different W, 

that upder w 
{ 
® 

| Cmipman, CHier Jusrice.—I was not present at the argumey 

of Wm. 3d. relative to Bonds. The 

Sheriff under the Writ now before us was funclus officio after re- 

MEDICAL ANDESURGICAL 
DISPENSARTY. 

R. COY, Surgeon, and Successor to of P ostage. 
Mr. G. E. BaArLpwiw, informs his friends 

and the public, that he has purchased the above 
Establishment, where he will keep a constant d Si | “Cf Sa 
"pol of the best Patent and other MEDI- 8RC Sixpence the first and -one ® ™ 

J Ig ES; DRUGS; PAINTS; Dye Srurrs, &c. and Sixpence for each succeeding 
Groceries and Liquors, at the lowest prices, OP Shy rics Family Prescriptions ac- sertion. Advertisements must be ¥ 

“M. 0 ,  Ccurately prepared. bl 

RRA ERIBY NOR *o" ddvice to the Poor gralis. 
Fredericton, 2d February, 1835. 
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for one purpose, to another, for which it is 
sentionl fo ihe Plaintiffs ry atid p> 

ows 4, though be 18 now satisfied he was 
mistaken. =~ of 

J The rule to quash the Writ and Inquisition, must T fhiy 
made absolate, but without costs : If we do not so interfer 

assess the damages, for supposing thal we have the power, vig, 

ioned, when the provision of the act 26 gg, ) 
c. 21, and the upiform practice in this Province are consigy,; 
the Plaintiff bas not called on us to da this, but has resorieq 

Poh ci a proper Wiit on his roll, gy 

: it 
~ he has proceeded? | thiak pot: if we dischuy. 

o obtained at the Defendants’ instance, the pj; 
to proceed, Wers it ms, 

ut there is no occasion for that being done, 

but I fully concur in the opinions expressed by their Honors 
A proceeding after default is necessary to inform the Court yj 

amoun® of damages the Plaintiff has sustained by reason of ™ 

premises. | | : i. 

"A particular statute . has altered the common law in yp, 
proceedings therein especially mentioned; in those laws, every, 

is mentioned to be done according to the form of the statute, yj 

if that course is importea into other cases not specified in they, 

tute, the statutes of Jeoffails will not cure the defect. The pres 

proceeding is coram non judice, and must be set aside. ] 
The SoriciTor Generar and J. A. STREET for Plaintiff, 

N. Parker, Wermore, and WiLnmor, for Defendants, 

WILMOT ». BABINO and CORNWALL. | 

The Solicitor General moved in last Easter Term, on behalf of 

ment the Court dismissed the application (vid. ante). Notice wy 

given to Plaintifl’s Attorney of a further application at this Tom; 

but copies of the affidavits to support same, were not delivered, 

The Solicitor General was about to call the attertion of the Coy 

to the former affidavits and to some further statements— Sed, 

Per curiam, | IN 
This must be entirely a new application, and it does appear en. 

venient that we should pursue the practice which has been esta. 

lished of giving notice and communicating copies of all -the Appi 

cant’s affidavits to the opposite party, that he may be preparedls 

answer them: the course has been not to grant a rule nisi, beth 

take the matter into consideration in the first instance. 

BRAYDON v». MOREHOUSE. 

Berton moved to set aside Service of Process in this cause wil 
costs, on the ground that the Capias ad resp. was addressed | 

the Sheriff of Carleton, and was served in the Parish of Queens 

bury in York County. Hoe cited 1 Arch. 345, 8T, R.235;1M 
& 8.442, & 4 M. & S 412, and 1 Arch. (Ch. Ed. 1835,) 5, 

Rule nisi granted, which by consent of Wilmot for Plamtiff, wa 

made absolute in the first instance. 

DICKINSON ». KETCHUM. 

Replevin for divers quantities of Timber. | 

Defendant pleaded as to part of the Timber, non cept. - 
2d. As to another part, Property in himself. 
3d. As to another part, non cept. 
4th. As to another part, Property in himself. 
And 5th. As to another part, the same, 
At the Trial before Cuipman, Cuier Justice, at the Carlen 

Circuit in September last, a Verdict was found, on the first ise 
for Defendants. On the 2d, as to part of the Timber therein men- 

tioned for the Plaintiff, and as to the remainder for the Defendant. 

On the 3d and 4th. issues for the Defendants : and on the 5tb for 

Plaintiff, A question thereupon arose as to who was entitled 
the record, and which Party should recover costs. ’ 
The Soriciror Generar for Defendant obtained a Rule in He 

lary, to shew cause why the Postea shculd not be given toll 

Defendants. Cause was shewn at this Term by Wilmot for Pla 
tiff’. | 
Per curiam. i y fa 
Each party is entitled to costs on the issues, determined in b¥ 

favor, see 2 Bos & Puller, 368; as to taxing costs in replevin,sée Lr 
ter, 1190,confirmed in 4 B. & A. 43. The Plaintiff having cari 
down the Record, let ;kim have the Postea for one month to eu 
up the judgment, and after that time if Plpintiff shall neglect to ® 
80, the Defendant may enter up the judgment. 

Wilmot for Plamtiff, Th 
Solicitor General and C. Wetmore for Defendant. 

THE ROYAL GAZETTE 
TerMs—16s. per Annum, exclusire 

Advertisements not exceedinglet 
Lines will be inserted for Four Shillig 

companied with Cash and the Inserto® 
willbe regulated accordi to the amow 
received. Blanks, Handbills, &e & 

LAND FOR SALE. 
TO BE SOLD AT EASY PAVMENTS. 

Ar valuable tract of LAND, LE BY 

,AND FOR SALE. 

R 

ro 

OF 4 of which i ared.  Arso—150 acresof ex- Fredericton, on the left or Eastern bank of the MirAMicHI, : Tp 
of Lots of LAND - the Comiy ie Aisw 1 & Cy eng ; : “cejlent I ‘the Parish of Wicklow, insaid River, on which it has a front of about three KExT, (CO. OF YORK) Geo. Moorhguse, 4 

leton, which they wish to dispose ak § a MLV BR 15 Chests Low priced TEA, adjoining Mr. Milberry. For further quarters of a mle. - Woopstock, and ano Raymond. 
Persox wishing to purchase will informed ~ 126 Smoked SALMON, | please inquire of RALrpr M. Jam ~ jr 7Terms of payment will be made per- NORTHAMPTON, § ta ici veer. HTS, 
the situations and conditions, by applying fo. 100 Boxes ditto HERRINGS, { 8adnt John, or MAR NEEDHAM, fectly easy. For particulars enquire of JAMES 5 _ James lley, bt 

4th arch, 1835. HY Fredericton, 1st August, 1835, or ~ Fredericion, 10th March, 1885. Nuly 14, 1836. =~ - GAGETOWN, Mr. W.F. Bonne 

ERT RANKIN & Co. have ® namber ~~ FOR SALE. 

FARM& MILLS, sop says, 020 sfusk of at (he shociest a’ J - . - 

HE Goacx FARM and MILLS, con- AZETTE 
LA L sisting of 800 acres of LAND of a supe-: Saint Jon, 

Parisk of Wakefield; in rior quality, about 100 of which are cleared; a SAINT ANDREWS; 
d lal i; tier of ‘Lots: near the Farm House, two good frame BArxs, a Saw DORCHESTER, 

altins,, TOWN OF k, County of Car- MILL and Carding Mill. 
leton—contgining 550 acres, about ten acres This property 

AGENTS FOR THE ROYALG 

.d Baker, 

SALISBURY, 
is situate thirty miles above KENT,


