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- gives a'general dicection to the Sheriff, but it does not mention the

- is commanded to take the Goods of Defendant, but although he may

R e e iioaliing

"

> ) g - - e . PGP bt
A
Y et -

3 oy \ B, et S i : b 3 e R e X iy < g . s N s
IEPORTS OF CASES
3P » |

Ay U S -

 Hilary Term,*1835.—5th William Ath.

» { v
b
I

] ) 'o < i 5 : 4 ] e ~
s, o P TR A A SR | Sterting. § Ox the m-pt.m.gi scution, o Record of the Road
t“:’ . 'm:"m‘n hm::u{&:'m. MbyY ‘Ggmjl;q‘fpﬁiﬁ of g"". of ‘h?l‘f“}l.:'odf Saint th:s ;
. a4 bR ied ot BN 1 Tet SN T v’s, in York County, wes put.in Evidence. The Road never
ﬁ?u?;c for ;)ﬁ'indnt: The I e ‘“‘!‘mm‘?n': been marke ‘or laid out on the Land, and never had been opened.

same Term, to setaside the Verdict; the gro iy
a Plan, purporting to be a Grant plen, was improperly. receivec
Evidence, not being annexed to the Letters Patent. 2d. That the
Grant, called the * Chameook Grant,” did not include the locus in
quo, and was mot iotended so to do. The "cause having been
argued ot the present Term by the Attorney General for the
Prosecution, and by Mr. Street (the Solicitor General,) for the De-
fendant—The Chief Justice now delivered the opinion of the Court:

"Upon the first point, it appeared in Evidence that Colin Camp-
bell, had found the Plan and the Grant together in the same bundle
of _papers left by bis Father, that they had been in his possessien
95 vears, and his Father had held them for a longer period before
thei: The proper place [or a Plan is io company with the Grant
which refers toit. It is said this Plan was never annexed to th
Graot, but it is material that the Grant refersto a Plan, and in the
habendum, the lots are designated only by numbers, referring to the
Plan; and there is an exception out of the Grant of a particular
Lot, No. 70, and of certain tracts *“ marked on the Plan,” it is ob-
vious that effect can be given to the Grant only by the Plan. "‘9
cannot bé supposed the Grant issued without a Plan; the maxim
of Law is, thit a Public Officer shall Le supposed to have propesly
discharged his duty. The Plao is signed by the Surveyor General,
whose duty it was so to authenticate it: anobjection was taken that
(his wae not the best evidence—that a copy of the Plan might have
been procured from the Records; butif there is Evidenceto authen-
ticate this as the original, it is the best evidence. The Court are of
opinion that the Plan was sufficiently autheaticated, and was pro-
perly received in Evidence.

. The second point was fairly put by the ‘Attorney General, what
did the King intend to grant, what did the Subject expect loreceive’
The Premises are a tract of Land comprehended by meles and
bounds, containing 500 acres with allowance for Roads. The state-
ment of quantity never can be held to circumseribe or diminish the
Land actually contained within the limits of the Grant—the ques-
tion depends on the statement of the-boundaries: One line is to
extend 32 chaine, or uatil it meets certain Farm Lots, '(being the|
rear of another Graat.) Shall the line (hen terminute at the 32
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.| which-was least expensive to the D‘og‘mh "

[hat | Several points were “k.."b"gh.m:(}.n.nt{or"lb'l"Dofondant:

Road butthat the prévious steps required by the Act, in altering 2
\Road, had been taken by the Commissioners, and that the Record
could not be considered even prima facie Evidence of the correct-
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We tbio t.hc Plaiotiff ﬁu"nuuc the ;ﬂtedﬁ iounee; and that

Rule discharged with costs,
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~ 1st. That it was necessary to shew not only the Record of the

ness of the preliminary proceedings. | ,
~ 2d..That the R(’mly l':ou'r h:"lnon laid out and opened. and
therefore could not be considered a Highway.
34. That before the Road could be opened, it was necessary that
the compensation awarded to the Owners of tke Land should be first
aid. - ' o
P_Tbo Poirts were réeserved, and a Verdict entered against the
Defendant, + 11 |
The Solicitor General having obtsined a rule nisi to enter a Ver-
dict for the Defendant upon the Points above stated.
'D. L. Robinson at this Term-shewed cause, :
“The Court in giving Judgment, considered only the second point.
Chipman, Chief Jastice: - | | |
" This is.an Indictment for obstrdeting a Highway. The obstruc-
tion must be shewn upon‘a Highway. It is not necessary to re-|

mark on the doctrine of usor. It is quite sufficient te refer to the

‘clearly wettléd 'by later decisions.

- e

Witriess. The Verdict being under £5, & suggestion was entered.
The Law, as collécted (rom these cases, is, (hat the amount of the
Yerdict is the sum ib demand, and the onus is on the Phin}iﬂ to
shew circumstances to take the case out of the Rule. Hare it i
evident that but fof the two ilems, before mentioned, the Verdict
would have been for the Defendant. ‘ .
Botsford, J.: Bh 2 s ' ‘
l’{nu’rt’ninod doubts upon & case io 8 E. 846, where Lord B|.
lenborough remarked upon the Plaintifl having a réasonable caus

to bring . his Action for a larger sum than £9. But the Law jg

, The present case is stronges
than 1 M. & S. 394, where failing on the special counts, Plaipiiff
recovered a small Verdiét on a balance of Inrge accounls. 6 Tagg,
452, is clear also as to the Verdict being the amount of the Deby,

Carler, J.: | L Heong i
Looking at the circumstances and applying the Verdict to thy
Evidence, little doubt can be entertained that the 'Vo;dnct.m this
case was for the two small jtems ; but even Supposing it were
otherwise—that the Verdict was upon the larger claim, the case in
2 Dowl. Pr. Ca. 58, and other cases, make it imperative (o enter
the suggestion, I cannot draw a d{:tingtipn between this and the
case I have mentiored. 5
Parker, J. : . i A ¢ 5] . . ; ,
I have looked a! all the. cases. There appears a porfect andni.
mity in Westminster Hall upon the subject. The Verdict is the
eneral rule, not the exception. 'TheJudge’s notes shew thers was
doubtful evidénce 'of the larger demands, and clear proof of the
small—and so His Honor charged the Jury. The Court must Le
satisfied that the Jury found upon the large demand and not onthe
small, or the suggestion must be entered. | i &
Rule made absolute. | .

Act of Assembly, 50 Geo. 3, c. 6, under which these proceedings
were had. This retarn is not sufficient Evidence of a laying out.|
It is not necéssary for the decision of this case to préscrite what|
would be sufficient, but in the present case the return of Record
does not specify or particularly define through what part of the
Lands the Road was intended to pass; it is so vague that the in-
tended course cannot be ascertained,—one expression is ‘‘ running
from point to point, as straight as the nature of the ground will per-
mit.”. The strong inclination of my opinion is, that in order to make
a good laying out under this Act, there must be same marking out
upon the Land—this may also be designated upon. & Plan. 'The
return is only the Reeord of the Road as actually laid out, and the |
tenth section of the Act clearly shews that the Road muat be ‘‘laid
out,” before it is entered in writing or recorded, -

Bolsford, J. : ' . |
1o order to sustain this Indictment, it is necessary to establish the

chains, or extend to the Farm Lots? On wspection of the Plans|jocus in quoto be a Highway. The Act of Assembly, before referr-

and Grants, all shew that the intention of the Crown was to grant,
the whole Land, and that one Grant should be bounded by the rear
of another—the second words *‘ or until it meets,” &ec¢. must be
beld the controlling words. The person who prépared the Grant,
evidently ‘supposed the 32 chains would comprehend the whole
ground:—The Verdict for Defendant must stand:— His Honor ex-
pressed the satisfaction of the Court that this decision would not
interfoere with the rights or possessions of those who had so long
been quietly in 'possession of the Land.—Sce Com. Dig. Til Fail,
D. 4, as to conslfuclion of Granls.

Norxs.—The Chief Justice stated, that this was diuincdy and properly the

opinion of Botsford J. and himself, the two surviving Judges who heard the ar-
gument; the Judgment had been submitted to Carter J. who concurred there-
m; Parker J. having been, while at the Bar, retained as Counsel in the matter,

declined giving any opinion.

Wiggins,
v. ' away Timber.

White, Garrison, and Woods. ) Plea 1st. Not Guilty. ,
2d. As to the taking aod carryingaway, &c. White and Garrigon

&ogdod that it was seized by Garrison, as the Deputy of the Sheriff,

% Trespass for laking and carrying

 hite, under a Writ of Replevio, at the suit of Woods against one
illiam Turner; and thut the same, just before the taking, &c. had
been teken possession of by the Plaintifi under a sale {rom one

Dibblee, but there was no allegation of fraud or eollusion. To the|an actual laying out upon the,Land. |

second ilog, Plaintiff demurred. |
The Demurrer was argued.in Michaelmas, by the Solicitor Ge-

neral for Plgintiff, and N. Parker for Deferdant.
Chipman, Chief Jusiwce :

his question de ends on the exigency of the Writ of Replevin.
The argument for Defendants is, tiiat the exigency of the Writ is to
replevy the Goods specified therein, snd that the identity thereof is
thre only thing material. The Counsel'for the Plaintiff urges that it
is farther requisite that the Goods be found in the possession of the
Defendaut agaitist whom the Writ issued;

I am clearly of opinion that the last is the éorrect construction.
Repleyvin is an action of a péculiar nature in which the Plaintiff is
in the firet instance put io possession of the Goods in dispute, and
the Defendant may claim ead bhave a return of the Goods; and
from the principle in Replevin that the Defendant, and the Defend-
ant slone, can claim and have & return, it is evident that the Goods
oan only be replevied from the person sgainst whom the Writ issu-
e?. - The English Practice (see Sellon’s Practice,) our Rules ef
Court. 'The Writ itself, the Capias to bring the Defendent into
Coutt, the Replevin Bonrd, all shew and confirm the same doctrine.
There must be Judgment for the Plaintiff on the Demurrer.

, .t ' '
, Writ of Replovin is confined to the Parties named in it. The

Actiott of Replevio should be extended wherever it can, and should
be encoursged; but it mighbt be greatly abused if the Sheriff could

under the Writ take property from a stranger.

Cavier, J.: T
Not baving heerd the argument, did not give an opinion.

Parker, J.: |
. Concurred. The plea admils that the Goods were replevied from

a strapger, pgaiost whom it is edmitted that replevin would net lie,
because he neither took nor commanded ihe taking. The Writ

o

numerous exceptions thereto; yet the Sheriff is bound by those.
Fneed only mention the familiar instance of a Fi Fa. The Sheriff

ses them through s window, yet he cannot break the door to get
them, and may raturn nulla pona. The Sheriff under a Writ of Re-

plevin cennot fake theGoods ont of the possession of a stranger.

Ward, ) Cuearyy the Attorney for the Plaintiff; in Tast Hilary Va-

v. 5 cation issued @ Writ of Inquiry of Damages, returnable in
Dow. Y Euster Term. The Jury would not gite a'Verdict for any
thing in favor of the Plaintiff, and not being able to find for Defend-
ant, were dismissed without giving a Verdict: The Plaintiff’s At-
torney, in Easter Yncuioni’ issued apother Writ, aad Damages

ed to, prescribes the course the Commissioners are to pursue; their
duty is plain, and following the directions of the Act there can be
no difficulty; but here, instead of doing so, (rom some fear of the
correctness of their own acts,as appeared by the evidence of one
of the Commissioners, they have neglected to epen the Road, and
haye instituted this proceeding to test their legality. l.ooking to
the return, can any person point oat the exact course of the Road?
If Evidence had been adduced of the actual laying out of the Road,
[ am not prepared (o spy the return, vague as it is, would not be

sufficient Evidence. The return or Record 18 not to be made un- |-

til the Road is actually laid out.

% Action of Assumpsil. — Referred by Rule of Court,
v. Judgment to be entered on award as on the
Kinnear & anither. Verdict of ‘a Jury. :

Tue award was made on the 8th July—the first day of Trinity Term,
1834. In Michaelmas Term, Wright for Defendant, oblained a
rule niwi to set-aside the award upon two grounds:

Ist. The award was not conclasive.

24. The improper conduet of the Plaintiff’s Attorney.

Cause was'shown at this Term by N, Parker for Plaintiff, and
the Solicitor Gerera! was heard in reply.

Chipman, Chaef Justice :

The first point depends upon the circumstance of the Arbitrators
having thrown out of their consideration two articles, a Cylinder
Bottom on the one side, and ¢ertain Boiler Plate on the other, which
they directed to be exchanged. Now if the Arbitrators undertook
to determine the Law upon this subject, it was competent for them
to doso, and the Court will not interfere; but on this point, even
if there were grounds for the application, the Defendants are oul of
time. The award was made on the 8th July—the Defendants were
aware o it before the 11th, and if they did not k

Foulis,

of know, had full op-
portunity to inform themselves of the greunds of it; they suiTered
the Trinity Term to pass, and on the 224 day of July gave nolice
of motion. The same rule as to time must prevail in this case, as
in motions for new (rials—the award being eatered on the porics as
the Verdict of a Jury.

As to the second point, Tt is statéd there was misconduct oo
the part of the Plaintifl's Attormey,

Carler, J.: '  |clearly shown that there was a breach of faith in entering up the

The locus in quo must be shown to be a Highway. Even grant-
ing that the return is eorreetly made, it must be so definite that any
person may go bpon the Laad and point-out the Rond. Here two
persons may go [rom one ferminus to the other by different courses.

Pavrker, J.: ; | y
The only question I will consider here is—Is the Road laid out?

What, in the first place, is a Road? It 1s & piece of ground stretch- |

ing from point te point and of- a certain specified width, The Re-
cord is not the laying out the Road, but the Evidenco of it. Then
is it to be Evidence of an act or of an intention only? Who ean, by
the Record before the Court, point out the Road? There must be

Verdict entered for the Dalendant.

Dickinson, ) Assumpsit. Tried before the Cbhief Justice, at the
v. Carleton Cirenit, in September Jast.

Balloch. Y Tue Declaration gontained only the Commen Count’s
Plea—the General Issue with notice of set off. :
The Plaintif®s demand was lor a large guantity of Timber, for|
work and labour in drivingthn} Timber, and there were also sundry
small items of account. By an agreement put in Evidence, by the|
Plaintiff, it appeared that Defendant was to .make Timber in the
Woods, and Plaintiff to haul it, ané have one half for so doing—but

Judgment; but the paper to support that- contains no condition
precedent to, but is predicated upon the awdrd. It expressly states
the award, and merely guaréintées the rérurn of one arficle when
the other shall be restored.” There is not the slightest ground ol
imputation agaiust the Attorpey. i
Boisford, J : - |

The award is final, so far #s'ad the Arhitrators have cousideted
the accounts, It appears thatl the two arficles they directed te be
interchanged, they cansidered not matiers of account, and as ther
could determine Law as well as fact, the Court will not decide that

‘tba have notdone right; but at any rate the Defendants are guilly

of laches. On the 11th July,they expressed that the award would be

'paid with the costs, althougli they were dissatisfied. .The Tast day

of Tripity Term was the 19th, and not until the 22d, didthe De-
fendants intimate their intention to question the award, Oa the lst
of August notice of Taxation.of Costs was given, and Judgment
was gigned on the 5th August. The Defendants should net have
allowed the Term to pass.

As to the second point.  No imputation can be cast ®pon the
Altorpney; he hasacted correctly and with diligen_e.
Carler, J.; |

The award is final. It awards £11 10 10 to be pard to the
Plaintiff, and the other articles are'not considered.—Aw® a matter of

the first hall that was hauled was to belong to Delendant, and be
was also to have the refusal ofthe remainder. By the same agree-
ment it appeared that Dofendazt had paid Stumpage on the Timber,
amounting to £25, one hall of which was to be repaid to him by

than his half, and sought to rgcover paymeat for the remander—
the Evidence on this point was vague, and it evidently wasnot con-
sidered sufficient by the Jury. There was Evidence also of work
and labour, and it wae questionable 1f the Jury did not set off the
£12 10s. tonnage money, against that—the amount, if sufficiently
proved, being about that sum. Two items, ameunting to 23s., were
clearly proved, No evidence was offered on the part of the De-
fendant. TheJury found a general Verdict for the Plaint:{f for 25s.

In last Michaelmas Term, Berton and Wilmot for the Defendant,

Law—the Arbitrators determined, the two articles wére not includ-
ed in the reference, and did not coasider them in making up the

| emounts of the accounts; but under the circumstances merely .di-

Plaintiff.. Plaintiff alleged that Defendant had received much more jrected an exchange.

The Attorney appears to have acted ptoperly and honorably, and
the Defendants are clesrly in ldches.

Parker, J. :

.Concurred. The Action was for Goods sold and delivered. The
Arbitrators were to consider what Goods were ¢o; they determined
that the two articles could not be so censidered. Some discrepan-
cies appeared in the affidayits, which however could be reconciled;
but it was worthy of remark, that there were in this case two De-
(endants, and two Attornies jointly acting for them—-all of whom
acted in the matter of the reference, and yet the Affidavit of enly

obtained a rule nisi to enter a suggestion to deprive the Plaintiff of
Costs ; they urged that the 10tk Section of the Provineial Act,of 50
G. 3, c. 17, was a literdl 'copy from the London Court of Requests
Act; ada that by the decisions under that Statute, the Verdict must
be considered the dmount in demand, They cited 2 Tidd’s Prac.
994, 4 Burr. 2133, 8 East. 238, 346, 1 M. & 8. 393, 6 Tavn. 452,

1 Taun, 397, 2 Cromp, & Jer. 505, 4 B. & C. 769, 1 Dowl. Pr. Ca. |

580, 2d do. 58. .

The Solicitor General at this Term shewed cause, and contend-
ed that this Action did not ¢come within the intent of the Act of As-
sembly. It'was for a large and important demand, aend the Ver-
dict was a generalone, and it could not be said that it was upon any
particular item of the account, and further that the sum of £12 10s.
mentioned in the agreement must be considered in the nature of a

w

learned Judge would not have certified 10 give double costs, and
that shewed the cause was nol within the Act. The Action could
not have been tried in a Justice’s Court. -

Chipman, Chief Juslice:

- This' aclion was for Goods sold—the Verdict was for 255. The

cause involved matters of a large amount; there were two small ar-|

licles proved distinct therefrom, which made exaétly the amount of
the Yerdict. It has been contended on thie part of the Plaintiff that

were assessed at £20. Iu Trinity Term last, Wilmot for Defend-

ant, obtained a rule nigi to set w “second Writ of Inguiry and
Inquisition M’i’_"ﬁ!‘}i'w« ;3‘% sty. .:: irregularity. ‘
of was, that the secend Writof Inquiry was improperly issued with-
out the leave of ‘the Coust bavieg been: firat obtained. - Bevton f
Plaintiff, showed eause ip'Michaelmeas y sd 1w :

Piy Gurions, »' 1o w5

the real matter or cauvde of Action should be considered. The law is

sidered the ‘ ‘ . 16 _.
Ca. 580; 603, 704, all seitle the same point—prims facie the Ver-

Ydier is Evidence of the Debt due. In 2 Dowl, Pr. Ca. 58, the|Somd 50t Be yeceived ia Evidence.
. .! Plaiotiff failed in proviog part of bis demand (rom the absenge of dew g iidib | '

-

clearly settled that the sum recovered by the Verdiet is to be con-|
bt due—4 B, & C. 769, 2 C. & J. 505, I Dowl. Pr.|

yone had been offered: the Court shoold have had Affidavits from
gall. As to the conduct of the Attorney—when the term improper
was aoplied, there should have been something to found it vpon
there was clearly nothing. The Defendants were in laches, in bot
having moved in Trinity Term. :

Rule discharged with Costs.

) Action for a Malicious Proseculion for Felony.
9. 3 Tried before Botsford, J. al the Northumberlaod
Richard Lynn."y Circuit, in September last, when the Plaiptiff was
non-suited. The question arose upon the production of the' Record
of Acquiltal of the Plaintiff. |
An orcer of the Judge, presiding at the Coart of Oyer and Ter-

“John Heaney,

set off ; he urged that had the Verdict been for the Defendant, the|Minef, baviog been obtained, the Clerk of that €ourt was sworn 38

a Witness, and produced the Record, sighed by himself, as the O

ficer of the Court. J. A. Street' for Defendant, inquired from

' whence he obtained the Record, by whom was it made up, and b
it been compared with the Indictment, &e. Betton tor Plainuff, ob:

Evidence, to aflfect or impugn the Record. The objection was over*
ruled, .and if was stated by the Witness that the Record was mad®
up by M. larding, the Plaintiff’s Attorney, wha filed it witlh bith
snd that he had not exomined its contents with the original papers.
Twdobjections were then laken: - i AR

production, without which it

preme Court should be obtained for its

-
L
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o support that, it should be -

- A18, J
;

jected to any;question being put, and fo the admission of any perot

Ist. That'éven if the Record was cb‘rreet,' an order of lb§ 8
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