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CAP. IX. 

An|Act for the amendment of the Law with respect to Wills. 

Passed Oth March 1838. 

6 VY (IILRIEAS in and by a certain Act of the Imperial Parliament 

4 ‘passed in the first vear of the reign ot Her present Majesty 

* Queen Victoria, intituled ** An Act for the a nendment of the ay with 

¢ respect to Wills,” three several Acts of the Imperial i nid 4 rg 

* passed in the thirty second vear of the reign of King Henry the Kighth, 

¢ intitaled ** The Act of Wills, Wards and Primer Seisins, whereby a man 

¢ may devise two parts of his land,” another An Act [passed in the thirty 

¢ fourth and thirty fifth yearsof the reign of the said King Honry the 

¢ Eighth, intitbled * The Bill concerning the explanation of ‘Wills, and 

‘ the other an Act passed in the twenty fifth year of the reign of King 

* George the Second, intituled ““ An Act for avoiding and putting an end 

* to certain doubts and questions relating to the attestation of Wills and 
“ Codicils concerning real estates in that part of Great Britain called Eng- 

‘ land, and in His Majesty's Colonies and Plantations in America,” were 
* repealed : And whereas the said statutes so repealed in England have 
“ extended to or hitherto been considered in force and acted uponin this | 
* Province, and it is deemed expedient that the operationofl the same 
“should also cease in this Province; and also that so-much of two several 
“ Acts of Assembly of this Province passed in the twenty sixth year of the 
* reign of King George the Third, the one intituled *“ An Act relating to 
* Wills, Legaci¢s, Executors and Administrators, and for the further set- 
“ tlement and distribution of the estates of intestates,” the other intituled 
« “ An Act for the prevention of frauds and perjuries,” as relates to devises 
¢ or bequest of lands or tenements or to the revocation or alteration of any 
‘ devise in writing of any lands, tenements or hereditaments, or any clause 

¢ thereof, or to the devise of any estate pur autre vie, or to any such estate 
~ “ being assets or to nuncupative Wiils, or to the repeal, altering or chang- 

“ ing of any Will in writing concerning any goods or chattels, or personal 
‘ estate, or any clause, devise or bequest therein, should also be repealed, 
‘ and that an Act of Assembly should be passed for the amendment of the 
¢ Law in respect to Wills containing similar provisions, so far as applicable 
to this Province, as the said Act of the Imperial Parliament in that 
‘ respect ;’ k Ll 

I. Beit therefore enacted by the Lieutenant Governor, Legislative 
Council and Assembly, That the said two recited Acts of the Parliament 
of England passed in the reign of King Henry the Eighth, and also the 
said recited Act of the Parliament of Great Britain passed in the twenty 
fifth year of the reign of King George the Second, be and the same are 
hereby declared to be repealed, and of no force or effect in this Province, 
any law, usage or custom to the contrary notwithstanding. 

Il.. And be it enacted, That the first, second, third, fourth and fifth 
sections, and also so much of the sixth section as relates to the repealing, 
altering or changing any Will in writing concerning personal estates, of 
the said Act of Assembly passed in the twenty sixth year of the reign of 
King George the Third, intituled “An Act relating to Wills, Legacies, 
Executors and Administrators, and for the settlement and distribution of 
ihe estates of intestates,” and also the tenth section of the said Act of As- 
sembly passed in the same year of the same reign, intituled “ An Act for 
prevention of frauds anc perjuries,” be and the same are hereby repealed. 

III. And be it further enacted, That it shall be lawful for every person 
to devise, bequeath or dispose of, by his Will executed in manner herein- 
after required, all real estate and all personal estate which he shall be 
entitled to, either at law or in equity at the time of his death, and which i! 
not so devised, bequeathed or disposed of, would devolve upon His Heir, 
Child, or next of kin, or upon his Executor or Administrator ; ard that 
the power hereby given shall extend to estates pur autre vie, whether there 
shall or shall not be any special occupant thereof, and whether the same 
shall be a corpordal orany incorporeal hereditament ; and also to al! con- 
tingent, executory or other future interests in any real or personal estate, 
whether the testator may or may not be ascertained as the person or one 
of the pprsons in whom the same respectively may become vested, and 
whe there may be entitled thereto under the instrument by which the 
same respectively were created or under any disposition thereof by deed or 
will; and also to|all rights of entry for conditions broken and other tights 
of entry ; and algo to such of the same estates, interests and rights respec- 
tively. and other real and personal estate as the testator may be entitled to 
at the time of hig death, notwithstanding that he may become entitled to 
the same subsequentiy to the execution of his Will. 

IV. And be it further enacted, That it no disposision by Will shall be 
made of any estate pur autre vie of a freehold nature, the same shall be 
chargeable in the hands of the Heir, if itshall come to him by reason of 
special occupancy), as assets by descent, as in the case of freehold land in fee 
simple : and incase there shall be no special occupant of any estate per 
autre vie whether|a corporeal or incorporeal hereditament, it shall go to the 
Executor or Administrator of the party that had the estate thereo! by vir 
tue of the grant ; and if the same shall come to the Executor or Adminis- 
trator either by reason of a Spee occupancy or by virtue of this Act, it 
shall be assets in his hands, and’ shall go and be applied and distributed in 
thesame manner as the personal estate of the testator or intestate. 

V. And be it further enacted, That no Will made by any person under 
the age of twenty one years shall be valid. 

VI. Provided also and be it further enacted, That no will made by any 
married woman ghall be valid except such a Will as might have been 
made by a marri 'd woman before the passing of this Act. 

VII. And be it| further enacted, ‘That no Will shall be valid unless it 
shall be in writing and executed in manner hereinafter mentioned, (that is 
to say,) it shall be signed at the foot or end thereol by the testator, or by 
some other person in his presence and by his direction ; and such signature 
shall be made or acknowledged by the testator in the presence of two or 
more witnesses present at the same time, and such witnessesshall attest and 
shall subscribe the Will ia the preseixce of the testator, but no form of at- 
testativn shall be necessary. 11 

VIIL. And be it further enacted, That no appointment made by Will ip 
exercise of any power shall be valid unless the same be executed in manner 
hereinbelore required ; and every Will executed in‘manner hereinbefore | pass the fee simple or other the whole estate or interest which the testator required shall so far as respects the execution and attestation thereof, be a 
valid execution'of a power of appointment by Will, notwithstanding it 
shall have been expressly required that a Will made in exercise of such 
power should be executed with some additional or otker form of execution 
or solemnity. : 

IX. Provided dwise, and be it further enacted, That any Soldier being 
in actual military service, or anv Mariner or Seaman being at sea, may fy of his personal estate as he might have done before the making of 
this Act, 

X. And be it further enacted, That this Act shall not prejudice or affect 
any of the provisions contained in an Act of the Impérial Parliament passed 
in the eleventh year of the reign of His Majesty King George the Fourth, 
and the first year of the reign of His late Majesty King William the Fourth, 
intituled *“ An Act to amend and consolidate the laws relating to the pay 
of the Royal Navy,” respecting the Wills of petty officers and seamen in the 
Royal Navy and non-commissioned officers of Marines and Marines so fa; 
as relates to their wages, pay, prize money, bounty money and allowances 
or other monies Payable in respect of services in Her Majestyv’s Navy, 
XL. And beit further enacted, That every Will executed in manner / hereinbefore doy by be shall be valid without any other publication thereof, 

XII. And be it further enacted, That if any person who shall attess the 
execution of a Will shall at the time of the execution thereof orat any time afterwards be incompetent to be admitted a witness to prove the exe- 
cution thereof such Will shall not on that account be invalid. 

XIII. And beit further enacted, That if any person shall attest the exe- cution of any Will 0 whom or to whose wife or husband any beneficial de- 
vise, legacy, estate, interest, gift or appointment, of or affecting any real or personal estate (other than and except charges and directions for the pay- ment of any debt vd debts) shall be thereby given or made, such devise, legacy. estate, Interest, gift or appointment, shall so far only as concerns 
such person attesting the execution of such Will, or the wife or husband 
o! such person, or any person claiming under such person or wife or husband, 
be utterly null and yoid, and suck person so attesting shall be admitted as a 
witness to prove the execution of such Will, or to prove the validity or 
invalidity thereof notwithstanding such devise, legacy, estate, interest, gift 

—— EEE 

: 0 | i sharged, shall attest the 
fe or husband of any creditor whose debts 8o c ; be 

aio of such will, such ereditor notwithstanding such charge shall be 

| 0 pro he va- 
admitted a witness to prove the execution of such Will

 or to prove t | 

idity or invalidity thereof. 
; XV And be it further enacted, That no pereos sr Bi 

Fyegivk shit en 

an ill be i t to be admi being an Executor of a Wil] be incompe\er. ihe: #8 

Seon the execution of” such Will or a witne.. lo prove the v
alidity or mn 

alidity thereof, | =. : 

"Xvi. And be it further enacted, That every Will made 2 (Lip o 

woman shall be revoked by his or her marriage eXxcepta Wi comm 

exercise of a power of appointment when the real or personal estate : 

ebuoiatid wo vot in default of such appointment Rese to his or her Heir, 

y Lin, lixecutor © . 
VIL 7 hy * it further enacted, That no will shall be revoked by any 

presumption of an intention onthe ground of an alteration in circumstances. 

XVII. And be it further enacted, That no Will or Codicil, or any part 
thereof shall be revoked otherwise than as aforesaid, or by another Will or 
Codicil executed in manner herein before required, or by some writing 

declaring an intention to revoke the same and executed in the manner in 

which a Will is hereinbefore required to be executed, or by the burning, 

tearing or otherwise destroying the same by the testator or by pas 

person in his presence and by his direction with the intention of revoking 

A be it further enacted, That no obliteration, interlineation or 

other alteration made in any Will after the execution thereof shall be valid 

or have any effect, except so far as the words or effect of the Will before 
such alteration shall not be apparent, unless such alteration shall be exe- 

cuted in like manner as hereinbefore is required for the execution of the 

Will; but the Will with such alteration as part thereof shall be deemed to 

be duly executed il the signature of the testator, and the subscription ol 

the witnesses be made in the margin or on some other. part of the Will 
opposite or near to such aiteration, or at the foot or end of or opposite to a 

memorandum referring to such alteration,“and written at the end or some 

other part of the Will. : i 
XX. And be it further enacted, That no Will OF Codicil or any part 

thereof which shall be in any manner revoked, shall be revived otherwise 
than bv the re-execution thereof or by a Codicilexeduted in manner here- 
in before required, and shewingan intention to revive the same; and when 
any Will or Codicil which shall be partly revoked, and afterwards wholly 
revoked shall be revived such revival shall not extend to so much thereof 
as shall have been revoked before the revocation of the whole thereof, un+ 
less an intention to the contrary shall be shewn., 
XXI. And be it further enacted, That no conveyance or other Act 

made or done subsequently to the execution of a Will, of or relating toany 
real or personal estate therein comprised, except an act by which such 
Will shall be revoked as aforesaid, shall prevent the operation of the Will 
with respect to such estate or interest in such real or personal estate as 
the testator shall have power to dispose of by Will at the time of his 
death. 
XXII. And be it further enacted, That every Will shall be construed 

with reference to the real estate and personal estate comprised in it, to 
speak and take eflect as il it had been executed immediately before the 
death of the testator, unless a contrary intention shall appear by the 
Will. | | 
XXIII. And be it further enacted, That unlessa contrary intention 

shall appear by the Will such real estate or interest therein as shall be 
comprised or intended to be comprised in any devise, in such Will contain- 
ed, which shall fail or be void by reason of the death of the devisee in the 
lifetime of the testator, or by reason of such devise being contrary to law 
or otherwise incapable of taking eflect, shall be included in the residuary 
devise (if any contained in such Will.) 
XXIV. And be it further enacted, That a devise of the land of the tes- 

tator, or of the land of the testator in any place or in the occupation of 
any person mentioned in his will or otherwise described in a general man. 
ner and any other general devise which would describe a leasehold estate 
tf the testator had no [reehold estate which could be described by it, shall 
be construed to include the leasehold estates of the testator to which such 
description shall extend as well as freehold estates, unless a contrary in- 
tention shall appear by the Will, 
XXYV. And be it further enacted, That a general devise of the real 

estate of the testator, or of the real estate ot the testator in any place or 
in the nccupation of any person mentioned in his Will or otherwise des, 
cribed in a general manner, shall be construed to include any real estate, or 
any real estate to which such description shall extend (as” the case may 
o¢), which he may have power to appoint in any manner ie may think 
proper, and sha'l operate as an execution of such power, unless a contrary 
intention shall appear by the Will : and in like manner a bequest of the 
personal estate of the testator or any bequest of personal” property des- 
cribed ina general mauner, shall be construed to include any personal 
estate, or any personal estate to which such description shall extend (as 
the case may be,) which he may have power to appoint in any manner he 
may think proper, and shall operate as an execution of such power unless 
a contrary intention shall appear by the Will, 
XXVI. And be it turther enacted, That where any real estate shall be 

devised to any person without any words of limitation, such devise shall be 
construed to pass the fee simple or other the whole estate or interest which 
the testator had power to dispose of by Will in such real es:ate unless a 
contrary intention shall appear by the Will. 
XXVIL. And be it further enacted, That in any devise or bequest of 

real or personal estate, the words “die without issue,” or ** die without 
leaving tissue,’ or. “‘ have no issue,” or any other words which may im- 
port either a want or failure of issue of any person in his lifetime or at the 
time of his death, or an indefinite failure of his issue,.shall be construed to 

‘ 

of such person, and not an indefinite failure of his issue, unless a contrary 
intention shall appear by the Will by reason of such person having a prior 
estate tail, or ol a preceding gilt, being without any implication arising 
from such words, a limitation of an estate tail to such person or issue or 
otherwise : Provided that this Act sha!l not extend to cases where such 
words as aforesaid import if no issue described in a preceding” gift shall be 
born, or if there shall be no issue who shall live to attain the age,or other- 
wise answer the description required for obtaining a vested estate by ay 
preceding gift to such issue, 
XXVIII. And be it further enacted, That where any real estate shall 

be devised to any Trustee or Executor such devise shall be construed to 

has power to dispose of by Will in such real estate, unless a definite term 
of years, absolute or determinable, or an estate of freehold shall thereby 
be given to him expressly or by implication. i 
XXIX. And be it further enacted, That where any real estate shall be 

devised to a trustee without any express limitation of the estate to be taken by such trustee, and the beneficial interest in such real estate Or in the surplus 1ents and profits thereof shall not te given to any person for life, or such beneficial interest shall be given to any person for life, but the purposes of the trust mav continue beyond the life of suck: person, such devise shall be construed to vest in such trustee the fee simple or other the whole legal estate which the testator had power to dispose of by Will -in such real estate, and not an estate determinable when the purposes of the trust shall be satisfied. yo 
XXX. And be it turther enacted, That where any person to whom any real estate shall be devised [or an estate tail, or an estate in quasi entail shall die in the lifetime of the testator leaving issue who would be inheri- table under such entail, and any such issue shall be living at the time of the death ofthe testator, such devise shall not lapse, but shall take effect as if the deathof such persou had happened immediately after theldeath of the testator, unless a contrary intention shall appear bv the Will. | XXXL And be it further enacted, I'hat where any person being a child or other issue of the testator to whom any real or personal estate shall be devised or bequeathed for any estate or interest not determinable at or be- fore the death of such petson shall die in the lifetime of the testator leaving | Issue, and any such issue of such person shall be living at the time of the death of the testator, such devise or bequest shall not lapse, but shall take effect as if the death of such person had happened immediately after the death of the testator, unless a contrary intention shall appear by the Will. XXXIL And be it further ‘enacted, That the words and expressions hereinafter mentioned which i their ordinary signification have a more confined or a different meaning shall in this Act except where the nature of the provision or the context of the Act shail exclude such construction, be Interpreted as follows : (that is to say,) the word * Will” shall extend toa testament, and to a codicil, and to an appointment by Will or bywriting In the nature of a Will ip exercise of a power, and also to a disposition by or appointment oer in such Wills, de k 

XIV. And be itfurtherenacted, That in case by any Will real or personal | 
estate shall be charged with any debt or debts, and any creditor or the 

Will and testament or devize of the custody and tuition of any child, by 

mean a want or failure of issue in the lifetime, or at the time of the death | 

| VI. And be it further enacted, 

‘away the Court of Wards and Liveries and tenures in capite, gpd by 
Knight's Service and purveyaunce, and for settling a Revenue upon Hg 
Majesty in lieu thereol,’”* and to any other testamentary disposition ; ay 

the words ¢¢ real estate’’ shall extend to messuages, lands, rents apg her. 
ditaments, whether corporeal, incorporeal or personal, and to any undiy;. 

ded share thereof, and to any estate right or interest (other than a chat. 
tel interest) therein ; and the words ‘personal estate,” shall 
leasehold estates anid other chattels real, and also to monies, shares 80. 
vernment and other funds, securities for money (not being real eslateg 
debts, choses in action, rights, credits, goods, and all other proper,’ 
whatsoever, which by law devolves upon the execulor or administrgy,, 
and to any share or iStqtnpiddorein ; and every word importing the tin. 
gular number only shall extend and be applied to several persons or thingy 
as well as one person or thing; and every word importing the mascylig, 
gender only shall extend and be-applied to a female 28 well as a male, 
XXXIII. And be it further enacted, That this Act shall not ex(gpg f 

any Will made before the first day of January, one thousand eight hyp, 
dred and thirty nine, and that every Will re-executed or revived py any 
Codicil shall for the purposes of this Act be deemed to have been mag, al 
‘the time at which the same shall be so re-execuled or revived ; apg thas 
this Act shal! not extend to any estate pur autre vie, of any person wh, 

shall die before the first day of January one thousand eight hundred ang 
thirty nine. | 

| CAP. X,’ | 
An Actin addition to the Act for defining the crime of Forgery 

Passed Yh March 1838. 

¢ ww “ of the reign of King William the Fourth, intitled * Ap Ag, 
‘ define the crime of Forgery,” itit declared and enacted, ** that ir any 
+ person shall forge or alter, or shall offer, utter, dispose of, or pyt of 
‘ knowing the same to be forged or altered, any writing, with inten; 
‘defraud any person whatsoever: every such offender shall be deemeq 

le to have committed the crime of forgery, and shall be guilty of felony.» 
¢ And whereas itis necessary for the purposes of justice to enlarge {}, 
“ meaning of the word ““writing’’ in the said Act contained in manger 
‘following,* A BN 
Be itenacted by the Lieutenant Governor, Legislative Council and 4s. 

sembly, That every instrument partly printed and partly Written, of 
wholly printed, witha written signature thereto, and every signature of an 
individual, or a firm, or a corporate body, or of any officer of such body 
to any instrument; and every writing purporting to be such signature shy) 
be deemed and taken to be a writing within the meaning of the provisions 
of the said recited Act. 

CAP. XI. 
An Act inaddition toand explanatory of an Act, intituled ¢“ An Act to regulate proceeding 

\before Justices of the Peace in Civil Suits. 

| | 2 Passed Oth March 1838. 
6 Wy HEREAS in and by the third section of an Act made and passef 

‘in the fourth year of the reign of His late Majesty King Wi. 
‘ liam the Fourth, intituled ““ An Acttoregu!ate proceedings before Jusyess 
‘ of the Peace in Civil Suits,”” itis among other things enacted that “a 
* Justice shall upon application issue a capias when it i3 made to appear om 
“ affidavit to be taken in writing of the plaintiff or his agent that the cause 
“of action does not exceed five pounds, that the defendant is justly and 
“truly indebted tothe plaintiff ina sum to be specified in the affidavit which 
‘ shall pot be, less than twenty shillings, after giving full credit to the best 
‘of deponents knowledge or belief for all payments and offsets:” And 
‘ whereas it i§ expedient that Justices of the Peace should be authorized 
“and empowered to issue capiases when the sum sworn to shall amount to 
‘“ ten shillings;’ : 
I. Beit therefore enacted by the Lieutenant Governor, Legislative 
Council and Assembly, That from and after the passing of this Act, it 
shall and may be lawful for a Justice of the Peace, when proceeding under 
the authority and according to the provisions of the hereinbefore recited 
Act, upon ‘application and affidavit, astherein directed, to issue a capiss 
‘when the sum sworn to shall amount to ten shillings, any thing in the said 
Act contained to the contrary thereof in any wise notwithstanding. 

II. © And whereas doubts have arisen whether defendants arrested by 
‘ virtue of executions issued under the provisions of the said Act, and notin 
‘ close custody, but cnly confined within the limits of the Gaol under the 
‘authority of an Act of the General Assembly of this Province, intituled 

“discharge alter a certain number of days imprisonment, in like manner 4s 
“1s provided by the third section of the said first recited Act, for persons 
‘actually committed in close custody ;*> Be it therefore lurther enacied and 
declared, That nothing in the said first mentioned Act contained with re- 

went, shall extend or be construed to extend to persons having the benefit 
of the Gaol Limits. 

III. And be it further enacted, That whenever a cause shall have been 
teard and determined before any Justice of the Peace, and judgment given 
and entered under the authority of the said first mentioned Act, in case of 
the absence, sickness, or death of such Justice, it shall and may be lawful 
fer any other Justice of the Peace resident in the County or Parish in which 
said Judgment may have been given and entered as aforesaid, at any time 
within three calendar months after the giving of such judgment, on view df 
the original entry of such judgment, and on affidavit made before him that 
the amount of the said judment or some part thereof remains unsatified, © 
issue execution upon the same in like manner and subject to the same pro- 
visions, restrictions, and limiiations asif the cause had been heard and de- 
termined and judgment given by such last mentioned Justice of the Peace, 

IV. And be it further enacted, That in any case where a Judge of the 
Supreme Court may on review award costs to either party in pursuance 
of the said first recited Act, it shall and may be lawful for such party 10 
sue out of*the Supreme Court a Writ ot attachment according to the form 
in the Schedule hereunto annexed or to that eflect ; which Writ the Clerk of the said Court shall issue upon the fiat or order of a Judge ; Provided 
always, that no fiat or order for such. W rit shall be made by any Judge of 
the Supreme Court until it be made to appear to his satisfaction by affida- vit that such costs have been duly demanded by the party to whom the same have been awarded or by some person duly authorized by him to de- 
mand and receive the same or by the Attorney of such party in the pro: ceedings of review, and that such costs have not been paid : and the party 
who may issue such attachment shall be entitled to demand, receive and levy the sum of ten shillings from the party against whom the attach- 
fnent may issue as the cos's of such attachment and of the proceedings hereinbefore directed for obtaining the same. 

V. And be it further enacted, That the Sheriff or other officer by whom any such Writ of attachment shall be executed shall be entitled to, and he is hereby authorized and empowered to demand and receive from the party against whom such attachment shall issue, the like poundage and 
fees as in cases of execution ; and that any narty arrested on any such 
attachment’ shall on payment to the said ‘Sheriff or other officer of the costs specified in such attachment, together with the costs. of the attach- 
ment ana the Sherifl’s poundage and fees as aforesaid, he discharged from 
custody aad arrest under such attachment ; and the Sheriff or other officer shall make due return of such Writ, and pay over the money received un* 
der the same to the party at whose suit or instance the said Writ may have issued or his Attorney. 

That any person in custody upon a Writ of attachment issued pursuant to this Act, or the said Act of which this 8 
an amendinent, shall be entitled to the benefit of any Act or Acts of A¥ sembly for the relief of confined debtors ig the same manner as if’ such person were arrestec on mesne process or execution in any civil suit. 
VII, « And whereas by the provisions of the said first recited ‘Act pro : cess and execution may be served by a Constable of the Parish only with “in which the party to be served may reside or be found : and whereasit 
would be more convenient if any Constable of the County were author- ‘ized to serve any such process or execution ;* Be it therefore cnacteds I'hat all process and execution which may be issued under the provisions of the said first recited. Act may be directed in general terms to and serv by oe Constable of the County within which the party to be served may eside. | 1 
VII. And be it further enacted, That the provisions of this Act, so far as the same are applicable, shall extend to the city court of the city of Saint John; and to persons in custody under process issuing therefrom. 

‘ SCHEDULE. 
ONE | WRIT OF ATTACHMENT. be Victoria by the grace of God of the United Kingdom of Great Brian virtue of an Act of the Parliament of England, passed in the twelfth year of the reign of King Charles the second, intituled ‘* An Act for taking | 

and Ireland, Queen, defender of the faith, &c. To our Sheriff of greeting ’ 
[ Continued in second Page.) 

extend y, 

¢* An Act relating to insolvent confined debtors,”’ are entitled to ther . 

spect to the discharge of a debtor alter a certain number of days imprison. 

HEREAS in and by an Act of Assembly passed in the filth yey, 
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