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'[MTHE case of theschooner CEco-
NomY, having been confidered as
highly interefling and it being the
wifh te have a patticular repoit ot
it, we have publithed the following
note, with which we have been o-

bligingly favored.] -

THE case of the  (EcoNomY !
Holmes, mafler, which was decided
on thegth March, 1813, in the Court
of Vice Admiralty, at Halilax. The !
counsel for the captors, was R. J. |
Uniacxe, Esq. the King’s Advocate, |
and forthe claimant JAMES STEWART, |
Esq. the Kiog’s Solicitor. General. ]
Judgment was given by Dr. Crogz, |
to the following purport t— . =
"L ais captire Was snade by the Uk
werpool Packet, a private armed sch’s
of Liverpool, in this Province, on the
37th Nov. 1812, The mafter has
given in a claim on behalf of bhimseit,
and of Fo4n G. Ladd, of Alexan-
dria, both citizens and subjeéls of the
United States of America, as the sole
owners and proprictors of the biig-
antine ; and on bebalf of William
Ladd, of Boflon, the owner and pro-
_ prietor of the cargo, as the sole pro-
- pesty of an American citizen.  The
cargo is claimed as confilling of flour,
corn, and rye. - But'it appears from
the manifeft that there were also fix
bariels of cigars, - The veflel clear-
ed out at Alexandria, for Boflon, and
and is alleged to bave been deflined

tor the port of Halifax,

"~ This. case has becn twice argued.

" At 1he firfl bearing it was the with of
counsel, in which the court concur.
1ed,+that it fhould be argued, and de.
cided, it poffible, without bringing
forward any queflion as to the validi.
ty of ihe licence.

“In that flage of the cause, there
were two queftions principally mwade
b§ the King’s Advocate, arifing up-
on the tatks alleged. 1t appeared-that
the licence, upon which all the elaim.
ants case depended, was not psodu-

d, or made known to the captars,
atthetime of seizare, and did not
make their appearance till the mafter
had been sepacated from his vellel,
and had been at Boflon, Y agreewith
the King’s Advocate, and can hardly
toink that this is a sufficient camph-
ance withthe conditionof the licence,.
which ~ direfled thar ** the pany
* fhould take care that the licence
* fhould, be always kept onm board
“ the: said veffel with the cargo.”

The plain obje&t of this: clause: muoft
- have been that the licence fhould: be
always on board ready to be: pro-.
duced, and that it fhowld have been
communicated to such persons as had
a lawtul right-to demand-it, and par-
ticularly to Britifh cruizers. Itcould
answer: N0 purposeto keep it conceal:

ed. |De non apparentibus et non
exifftntibus eadem off ratio. But
the ‘won.appearance of this paper,
when 1t oughtto havebeen exhibited,
and when 18 being exhibited ‘was
probablv the reason thut the veflel
was geized, renders very doabttul
the faét ¢i itg being on board -at all.
By this alleged suppreffion the
claimants case labots underconfider-
able difficuliies as to the evidence
aecedlarytoeftablith so materiala (aét.

The firfl and cleareft proof that the
licence was on beard, would bave
been supplied by the immiediate pro-
duétien-of 1t ; a very inferior degree

it : namely the mere oath of the mas-
ter, after he has been separated from
his (hip, and has been in the United
States—and it is a mode of proof
highly obje&ionabie, inasmuch as it
would open the door to the greatell
frands. [t was admitted by the coun-
el for the claunants thiat this evi-
dence ‘was: not sufficient to ‘eatitle
them to reftitution, and it was pray.-
ed thatthiey might be suffered to bring
furither proof. . But the Court could

of the cause, because it would have

which could ariss upoa the fals al.
leged, was decided in their favor,
and that to ascertain the particular
fafts was all that was required to (-
tile them to reftituion. It was to
11{'.4;3.,:-‘3;%?;%;hoat'gucﬂfto’u ar argu{uem,
W compelcnie (o Ciddiny ana the
validity of the licence, the moft im-
portant features in the case,

There was another queltion of faft
‘which affeéted the very foandation ol
the claims, but which ffood much up-
on ihe §ame footing. It was proper-
ly argued by the King's Advocate,
that very (trong doubis might be en-

the veflel was really bound to Hali-
fax, or not.” Nu ialerence againit it
could be drawn from the dedination
exprefled jn  the oftenfible papers,
because the vellel eould not clear out
for a Brittth'port. ‘But noane of the
papers which expreiléd a deftination
to Halhtax, were found on botard the
veffel, or produced to the Captamn.
In fliiftness of law, these papers
are not admiffibie, as’ evidence in the
firft imftance, and have been introdu.
ced only by the condent of the cap-
tors.  Being so mtroduced, and not
ull after the malter had been at Boiton,
very hutle credit ¢an be “attached to
them. On the other hand the mate
swears that ‘her ' voyage commenced
at Boflon, that (he sailed from thencé
to Alexandria, where fhe discharged
‘her cargo, and took on buard the pre-
sent caigo, which was to be deliver.
ed'to Walliam Ladd, at Buflon. But
the veffel' was fteering for Boffon at
the' time of capture, and had never
| altered her course. Arguments like-
- wise were deduced {rom the entries 1n
| the Log-Book, from the winds, and
: the courses the vellel fteered, (hat
suchrmall have been Her deftination,
Bur as this depends upon points of
navigation, which the court cannot
take vpon it'to' decide;. it would refer
them if neceflary, to persons properly
quahified by their knowledge of the
sea, tor.their report upon 1t. That
such wasithe deftination, 18 not in ji-
| selt improbable. It is well known
' that the Northern States of Amnierica
- are'supphed with the  arucles, which
compose this cargo tromthe Souathern
ports. Licences for unporting them

- of evidence is now offered 1n liea of

‘not accede to thé offer, in that fage’

admitted, that every quellion of law '

tertained upon the evidence, waether -

plete prote&ion to this coalting trade,
from Binifh cruisers, because ihe
voyages, in both cases, are always in
a Northern dire@tion, which might
suit eiher deftination.  Thatthey are
employed tocover the coafting tiade
of the “United States, or for other
frandulent purpnses, is evident, be.
cause of above ore hundred licences
which have been granted within the
lafteight moniks, not more than 20
have tound their way, with cargoes
of corn and provificns into the pert
of Halifax, :The-deflination there-
fore requires further proof, which
could not be then admitied for (he
reasons ‘above ftated.,  Some other
points: were hikewise discufed, which
were immediately connefted with the
licence nsell, and related 1o its effeéis,
application and transferable quality.
. It seewied unavoidable theretore, un-
der all the circumflances to enter up-
on-the canfideration ot the licence it-
self ; the court direfted a second ar-
gument, and it ‘hasnew to give its de-
cifion upan the whole case.

The claimants are avowedly alien
enemies, and are therefore incapabl>
of appearing as parties in a Briufh
Coutt of Jultice, unlesstheir disabi-
lity is yentoved by an exercise ot his
Majeily's andoshted precogative of
extending any of the privileges of
the ftate ¢t peace, to the subjets of

- countrias at war with this -country.

This ezemption  trom the general

Lrule ol iaw, isclaimed by these peis

sons upon aiicence granted oy g
Gov. ofthe provincein these words:;

By his Excellency Licutenant Gene.
ral Sir Juhn Coape Sherbrooke,
Knightof the Moff Hon. Order
of Bath, Lizut. Goy. and Com-
manderin Chief, in and over his
Majefly's province of Nova Sco-
tia and its Dependencies, Vice.
Admiral of the same, &ci Ge.
&e. .

To Meflrs. W. K. Re¥xoros & Co.

Merchaos. Greeting :
BY viitue of the Power and ‘Au-
thoriiy in me velled, I do by these
presents, by and withtheadvice &lcon-
sent of his M’s. Council for this Pro-
vince, authorize and licence you, the

sdid Wm. K. Reynolds & Co. ol

Halitax, merchants, to import and

bring into the port ot Halitax, from

any port of.the United States of A-

merica, in any fhip or veflel, a cargo

ot flour, meal, corn, or provifions of
any Kind, and also pitch, tar,and tar-
pentine, taking care that this licence

{ball be always kept on board the

satd vellel with the cargo, and also

taking care to enter the same cargo
at his Majefly’s Cuoftom-House at

Halfax, and to depofi this licence in

the said Cuftom-House when the said

entry fhell be made ar Halifax,

" Given under my Hand and Seal at

Aims, at Halifax, this sth day of

September, 1812, in the 52d year of

His Majefly's 1eign:

J- C. SHERBROOKE.

By His Excellency's Command,
. H.H. CoesweLr, Degy Sec’y.

THE Captains and Command.-
ers of His Majefty's (hips and veflels
on this {tation are hereby required
not to moleft the veflel having this
licence on board while in- the prose.
cution ot her vovage, y .

S H. SAWYER, Vice Admiral.
This licence as extendingitovellels
ol.every description, is in-oppofition
to thessyftem of navigation laws, and
as protetting the property of an ere.

wte Halitax, would’ aford a com-

my is contrary to the efablitied max+

ims of law. The navigation laws
can only be dispensed with by the

_same authority by which they were

created, namely the Britith Parlia-
ment, and there 18 no power either in
the Crown or inany persons appoint=-
ed by it, to grant exemptions from
théir operations. His Majelly by
his prerogative may allow an enemy
to trade with his dominions. . Upon
these respeflive authorities, muft (ki
licence depend for its efficacy.

The original aét of Parhament upa
on which this licence is founded s the
45th Geo. 111, c. 45, which bas been
continued by s2d Geo. 1II. c. 20,
to the 25th March, 1815. It enatis
“that it thall be lawful, in any fhip
‘“ or vellel in any manner owned or
‘* navigated, to import into and. ex-
‘“ port from any port or ports within
S the Province of Nova-Scatia or
“ New-Brunswick, which fhall be
¢ especially appointed for that pur.
¢ pose by his Majefly, by Qrder in
* Council, any goods or commodis
¢ ties which his Majefty, by Order
““in Council fhall specially authorize
‘“and allow.” By virtue of the
powers vefted in his Maj=fty by thig
att, his Royal Highness the Prnce

Regent ; bv an order in Councii, up<

on the 8th of April 1812, was pleased
to order, that ‘“ during the continu-
‘¢ ance of the said atts, until farther
** order madetherean it fhallbe lawtul
¢ in any (hip or velfel except a ves.
‘¢ gel belonging to France, to export
Y trom the gore ofHehisy, i any
¢t port belonging to the Uunited Stateg

_* trem which Briifh veflels are ex.

* cluded,” certain articles there des
scribed,and, ‘¢ alao to import anto
‘ the port ot Halitax, {rom any of
** the said ports, wheat and graiy of
‘‘any kind, bread, bicoiand: flour,
‘¢ pitch, tar and turpentine, sucl ar«
* ticles being of the growth produce
‘“ or manufaéture of the said States.’?

1ft, Itis not alledged that the di-
cence, which bears date ‘upon the
5th of Sept. 1812, at the tume when
1 was.granted had any other validity

“than what is derived lrom this Qider

in Council. Since that Order ex-
tended only io bread, biseuit and
flour, pitch, tar and Turpentne, the
other articles specified in the licence,
meal, and coin, unless the word corn
{hould be supposed o be synonomous
with grain, and prowifions of ang
kind, are not cowpiehended
the Order in Councii, and their wm

‘puitatien being againfl Aéie of Par.
hament, no permiflion. could  jepal.
ly be granted to that effeét. But al-
though the licence could afford no
prote€tion than those in the Order in
Council, yet I am not absolutely pre-
pared to say that the extending of it
(0 those illegal articles would render
it void as to the other articles which
might lawfully be imported : or that
the importation of cigars, or tobacco,
tho' unlawful, and though those arti-
cles are liable to confiscation, would
deprive the parties of the benefit of
their licence, or of other priviledges
to which they are intidled, a8 to the
other articles, g, '

X [The remainder in our next.]
RO N N N S

Archibald R. Henderfon

IS extremely forry to be under
the neceffity of requefling thofe perfons
indebted to the Eftate of GEORGE M'CALL
orFirm of M'CaLr & HeNDERSON,tO

undey

.call and fettle them without delay, otherwifa
. he will be compelicd, though very relu@tantly,

to put them into the hands of an Attorney to
colle& without difcrimiffation. "

8t m N, B, ]“ﬂ‘ RS ‘181‘._



