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THE KING VS. 
mined as 

J. W. GEROW. 

Full Text of the Judgment Delivered by Judge 

Wilson. 

Following is the full text of the 

judgment lately delivered by His 

Honor Judge Wilson of the county 

court in the case of the King vs. 9% 

Wellington Gerow: 
: 

This is an appeal from a .convic-; 

tion under -the provisions of the In- 

Act, a minute of which is as! dian 
| 

follows: 
&i 

«1 adjudge the Defendant for his 

<aid oflence, to pay a fine of £50.00 

and $6.10 costs to be paid forthwi
th 

and in default, T adjudge that the 

defendant be imprisoned in the com- 

mon gaol of the county of York for 

the term of one month uniess the 

said several sums be sooner Paid 

(Sgd.) JOHN L. MARSH, 

Police Magistrate. 

Dee. 5th, 1905. 
Notice of appeal in form NNX. in 

part LVIII of the Uriminul Code, 

dated the 15th day of December and 

signe. by the appellant, wis served 

upon the respondent and police mag- 

istrate on the said 15th du oi Lie 

cember, and a deposit of $85.00 

made with the police magistrate to 

cover the costs of appeal and if the 

conviction was confirmed to pay the 

amount of conviction and costs. 
J. H. Barry, counsel for respondent 

admitted the services of the notice, 

in its present form upon the parties 

and at the times above stated, but 

objected to the jurisdiction of the 

court or judge to hear the appeal om 
the following grounds: 

1. That the notice of appeal is not 
sufficient as it is to the York County 
Court, instead of to the judge of 
the said court, as required by section 

108 of the Indian Act. 
2. That no recognizance has been 

entered into for the purpose of the 
appeal as required by Section 4 of 
Chapter 10, 4 and 5 Edward VII, 
amending sub-section C. of section 
880 of the Criminal Code. 

3. That no notice in writing set- 
ting forth with reasonable certainty 
the conviction appealed against has 
been filed in the office of the clerk of 
the court appealed to within ten 
days after the conviction; nor one on 

the respondent within five days at 
least thereafter, setting forth the 
grounds of the appeal, as required by 
said amending act. 

4. That the appeal has not been 
prosecuted within thirty days after 
the date of the conviction as requir- 
ed by said section 108 of the Indian 

Act. 
Shortly his argument is that the 

right of appeal is a statutory one, 
and the conditions prescribed by the 

act giving it and those in amendment 
thereof must be strictly complied 
with hefore the court to which, or 

the judge to whom, the authority to 

hear it is given, has jurisdiction. 

These conditions mot having been 
complied with in this case, neither 
the court nor the judge thereof has 
jurisdiction to hear the appeal. 

It is contended by the counsel for 
the appellant: 
That this appeal is taken under sec- 

tion 108 of the Indian Act and the 
only pre-requisite there provided is 
that the appeal should be brought 
within thirty days from the convic- 
tion. 
That the bringing of the appeal is 

simply giving the notice thereof, and 
cites Reg. vs. McGauley 12 Ont. Prac 
R. 262. 
That unless the defect in the notice 

is one by which the respondent has 
been misled it cannot prevail as a 
ground to quash the appeal. 

That it cannot be said that he has 
been misled as there is a clear inti- 
mation in the notice as to the au- 
thority by whom and the time when 
the appeal is to be heard. 

That no recognizance is necessary 
under the Indian Act, 10r is any re- 

quired under the provisions of sub- 
section C of section S20 of the ccde 
as amended by section 4 of chapter 
10, 4th and Sth Ldwaed “217, as 

this is an appeal rom a «nuiction 
adjudging a oecun‘ary penaiiyv. andj 
not one adjudging imyg:isoarren: 
That in any case the recoznizance 

is not a condition precedent to the 
appeal, but only for ibe puroose as al 

means to a discharge Irom imriison- | 

ment. 

That it is not necessary io file in | 
the office of the clerk of the court or, 

serve the respondent with *he ground! 
of the appeal under the Indign Act, | 
and in any case the provisions of the | 
Statute requiring such to be done | 
are merely directory. 

That the appeal has been Frought | 

within the thirty days after the con-| 
viction by the giving of the notice 

within that time which has been 
held to be the bringing of the appeal. 
To assist in the endeavour to de- 

cide the questions raised upon the | 
notice to dismiss this appeal it will, 
be advisable to see: 

1. What are the provisions of the | 
Indian Act for the convictions of of-| 
fenders thereunder. 

2. Is there an appeal from such 
convictions? 

3. If so, what act governs such 
appeal. [ 

Section 94 of the Indian Act pro- 

vides: 
That every one who sells, exchang- 

es with, barters, supplies or gives 
to any Indian any intoxicant shall 
on summary conviction before any! 

51 

police magistrate, etc., be liable to | 
the penalties therein set out. 

Now, the procedure relating to sum- 
mary convictions is to be found not 
in the Indian Act but in part LVIIL 

of the criminal code and under which 
the police magistrate convicted the 
appellant in this case: anc in all 

such cases tried thereunder, unless 
there is a special provision other- 
wise in the act under the provisions 
of which the information is laid, in 
which an appeal is taken it must be 
governed by the practice laid down 
in the code relating thereto, 
There is no legal machinery provid- 

ed in the Indian Act for an appeal 

from a conviction; nor do I find any 

reference in it to any provisions for 

an appeal in any other act. Certain- 

ly none was referred to in the argu- 

ment. I think it is therefore clear 

from a perusal of the act itself and 

of the case of Reg. vs. McGauley be- 

fore cited that all appeals from con- 

victions under the Indian Act must 

be governed by the procedure relat- 

ing to appeals laid down in part 

LLVIII of the criminal code. 

To what court then under this pro- 

cedure must the appeal be taken, and 

what are the conditions of the ap- 

peal? 

Section 879 of the code provides 

that in this province such appeal 
shall be to the county court of the 

district where the cause of the finfor- 

mation or complaint arose, unless it 

is otherwise provided in any special 

act under which the conviction was 

made. 

By section 880—Every right of ap- 

peal unless it is otherwise provided 
in any special act shall be subject 
to the conditions following, that is 

to say: 

(a) If the conviction or order is 
made more than fourteen days before 

the sitting of the court to'which the 
appeal is given it shall be made to 
the next sitting of such court, but 

if made within fourteen days of the 
sitting of such court, thin to the 

or order. 

(Sub-section b las een re; ealed 
and the following sibstituted;): 

(b) The appellant shall give no- 
tice of his intention to appeal, filing 
in the office of the clerk of ihe court 
appealed to and serving the respond- 
ent with a copy thereof, a notice in 
writing setting forth with reasonable 
certainty the conviction appealed 
against and the court appealed to, 
within ten days after the conviction 
complained of, and shall at least five 
days before the hearing of such ap- 
peal, serve upon the respondent or 
his solicitor a notice setting forth 
the ground of such appeal. 

(Sub-Section (¢) of the (‘ode has 
been amended and is now as follows): 
The appellant, if the appeal is from 

a conviction adjudging imprisonment, 
shall either remain in cistody until 
the holding of the Court to which 
the appeal is given or shall enter a 
recognizance in form O O O in the 
said schedule with two sufficient 
sureties before a county court judge, 
clerk of peace, or a justice of the 
peace of the county in which the ccu- 
viction ha¥ been made conditioned 
personally to appear at said court and 
to try such appeal and to abide the 
judgment of the court thereupon and 
to pay such costs as are awarded by 
the court amd upon such recognizance 
being given the justice before whom 
such recognizance is entered into (or 
deposit made) shall liberate such 
person, if in custody. 
In addition to the above conditions 

section 108 of the Indian Act, under 
which the conviction in this case was 
made, provides that no «ppeal shall 
be allowed from any conviction under 
the fourteen sections next preceding 
except to a judge of a superior court 
county circuit or district court or to 
the chairman or judge of the court of 
sessions of the peace having jurisdic- 
tion where the conviction is had; and 
no such an appeal shall be brought 
after the expiration of thirty days 
from such conviction.” 
In this case the following is the 

notice above referred to as served up- 
on the respondent and police magis- 
trate:— 

“To James Farrell, Esquire, of 
the city of Fredericton in the coun- 
ty of York, Indian Commissioner:— 
Take notice that I, the undersign- 

ed J. Wellington Gerow, of the city 
of Fredericton in the county of York, 
intend to enter and prosecute an ap- 
peal at the next sitting of the York 
county court to be held at the city 
of Fredericton in and for the county 
of York aforesaid against a certain 
conviction bearing date on or about 
the fifth day of December instant, 
and made by John L. Marsh, Esq., 
police magistrate of the city of Fred- 
ericton, whereby I, the said J. Wel- 
lington Gerow, on the information of 
you, the said James Farrell, was 
convicted of having between the 10th 
and twenty-third days of November 
last past at the city of Fredericton 
in the county of York aforesaid sup- 
plied or given intoxicants to an In- 
dian man contrary to the provisions 
of the Indian Act and the act’s 
amending the same, such intoxicants 
not having been made use of in case 
of sickness under the sanction of a 
medical man or under the sanction of 
a minister of religion. 
Dated at Fredericton this fifteenth 

day of December one thousand nine 
hundred and five.” 

(Sgd) J. WELLINGTON GEROW. 

The serving of this notice and the 
making of the deposit were all the 
preliminary steps taken by the ap- 
pellant to perfect his appeal. No no- 
tice was filed in the office of the 
Clerk of this court within ten days 
after the conviction; nor was there 
one served upon the respondent or 
his attorney within five days at least 
after the conviction setting forth the 
ground of the appeal. 
As to the first ground:— 

It will be seen by section 108 of 
the Indian Act above referred to that 
one of the functionaries having pow- 
er to hear an appeal from a convic- 

| tion thereunder is the judge of this 
{court while the notice above set out 
is of an appeal to be presented at 
the next sitting of this court. 

I have failed to find any authority 
to the efiect that a notice of an ap- 
peal to a court is not a notice there- 

| of to the judge of that court. Cer- 
tainly none was cited upon the argu- 
ment. There is to be found, how- 
ever, in the decisions of judges of the 

2nd sitting next after such conviction 

THE HE 

FETCHING LITTLE DUTCH 

This fetching design, which is var- 

iously known, as the Dutch frock and 
the Puritan, is made up in a biscuit 
henrietta, with black velvet for the 
square yoke collar and the upstand- 
ing cuff at the elbow. The crush 
belt, too, is of this latter material, 
the black making a very piquant ef- 
fect on the light tan shade. The 

RALDS FASHION PLAIL. 

| Wooten material forms a little blouse 
waist, caught into the belt, anboth 
blouse ‘and skirt are sewn to the 
same belt tape. The skirt has 
pleats at the band, stitched down for 
a few inches only and then left to 
flare. A deep tuck above the hem 
makes a quaint finish. The guimpe is 
00 a false lining, so that the gown 
may be worn with or without it, as 
caprice or occasion may dictate. 

highest authority and in works on 
law references to the court which 
necessarily mean the judge or judges. 
Thus in Broom’s legal maxims, in 
treating of the judicial office these 
expressions are used:—‘‘It is the duty 
of the court to construe written dcc- 
uments,”’—to decide as to tie com- 
petency of witnesses and the admis- 
sibility and rejection of evidence.” 
“The jury are the judges of the facts 
the court of the law.’ The rom of 
oath administered to -vitnesses in 
every court where one judge piesides 
implies that the words court and 
judge are synonymous terms. 
‘On page 368 of Paley on convic- 

tions there is this remark referring 
to the case of ex parte curtis L. J, 
M. C. 35 where !the question was 
whether a notice of appeal Bad been 
properly served:—‘‘It would seem 
from that case that the exvression 
the court of summary juiisdiction 
means : the convicting justices.’ 
In the case of Reg. vs. .iucge of 

the Bloomsbury county cocit, Len- 
man, judge said:—‘‘There is no magic 
in the words, ‘apply *o court.” They 
are to be construed with reicrence to 
the practice of the court, he inten- 
tion of the legislature, and the rights 
of the parties, and judge Gwynne 
Reg. vs. Nichol et al. *: We must 
read these notices not with a criti- 
cal eye, but liberally so as to up- 
hold not to defeat the right of ap- 
peal given to parties sammarily con- 
victed.”” Then again there is the 
authority of the interpretation act 
for slight deviations in these forms. 
Section 44 of that act pirovides:i— 
“That whenever forms are prescrib- 
ed slight deviations not .ftecting the 
su-stance or calculated to mislead 
shall not vitiate them.”’ : 

I am therefore of the opinion that 
the notice above set out as to its 
form is sufficient for the purpose of 
this appeal. 
‘As to the second ground:— 

Under the provisions of sub-section 
C. of section 880 of the cede as 
amended by section 4 of chapter 10. 
4th and 5th Edward VII it is clear 
to my mind that no deposit is neces- 
sary as a condition precedent to the 
right of appeal from a conviction ad- 
judging a pecuniary penalty. It was 
contended by the learned counsel for 
the respondent that in consequence 
of this amendment a recognizance is 
now required as a condition preced- 
ent to an appeal as well from a con- 
viction adjudging a pecuniary penal- 
ty as from one adjudging imprison- 
ment. I cannot concur in this con- 
tention. Whatever was the intention 
of Parliament in making the amend- 
ment, it ‘has in my opinion, done 
away with the requirement of a de- 
posit entered as a condition preced- 
ent” to an appeal and substituted a 
recognizance only in cases where the 
appeal is from a conviction adjudg- 
ing imprisonment and as this is an 
appeal from a conviction adjudging a 
pecuniary penalty no recognizance is 
necessary. \ 
As to the 3rd. ground:— 

It is contended for the appellant 
that the words of section 3 chapter 
10, 4th and 5th Edward VII amend- 
ing sub-section (bh) of section 880 of 
the code above referred to are not 
imperative, but merely directory. 

In Maxwell on ‘statutes on page 
521 of the library edition it is laid 
down: That where powers or rights 
are granted with a direction that 
certain formalities shall be complied 
with it scems neither unjust nor in- 
convenient to exact a rigorous obser- 

vance of them as essential to that 
right or authority conferred; and on 

page on the same work it is 
said:—‘ ‘That enactments regulating 
procedure in courts seem usually to 
be imperative and not merely direct- 
OEY 

4a 

A similar view has been expressed 
by Judge Wurtelle in the case of su- 
perior vs the city of Montreal found 
in Canada criminal cases page 381, 
when he says on page 381, “The 
right of appeal is not a common law 
right; it only exists when given by 
statute either expressly or by neces- 
sary implication. No court has an 
inherent power to ‘hear an appeal 
from the judgment or conviction of 
another court, and right to do so 
must be specially conferred and the 
procedure to be employed must be 
distinctly laid down.’’ See also 
judgment of judge Wetmore in Cragg 
| VS. Lamarsh———— 4 Canada 
criminal cases page 246 in which he 
says,— ‘One of the express conditions 
to which the right to sustain the ap- 
peal is made subject by the code not 
having been complied with the learn- 
ed judge had no right to hear the ap- 
peal.” See also:—Judgment of 
Lord Coleridge in Reg. vs. Keepers 
of the peace and justices of the coun- 
ty of London, also Reg. vs. Oxford- 
shire 1, Maule & Sel. Reg. vs. Cam- 
eron 4 B. & Old. 446, and judgment 
of Jessel, M. R. in Re Dickinson 51 
L. J. page 736. 
In the case of Hamilton vs. Bur- 

geois III, Pag. 232, it was held by 
our own court that the party appel- 
lant was bound to show due service 
of the notice of appeal and other pre- 
liminary proceedings before the court 
had jurisdiction over the cause. In 
Robertson vs. Anderson 23 N. B., it 
was held that the provisions for a 
notice of an appeal from {he decision 
of a judge on equity not having been 
complied with the court had ro jur- 
isdiction. On page 104 of the report 
Chief Justice Allen said:— ‘It is un- 
necessary to use any argument that 
the act should be complied with. It 
is enough that the law requires such 
a notice to be given. It is one of 
the conditions which the party desir- 
ing to appeal must comply with,and 
unless he does so this court has no 
jurisdiction to hear the appeal.” 
In view of these authorities and 

the provisions of - sub-section 4 of 
section 7 of the interpretation act 
R. S. C. which says that “The ex- 
pression ‘shall’ shall be construed as 
imperative.” I am of the opinion, 
that the provisions of the section of 
the amending act above referred to 
requiring the notice to be filed in the 
office of the clerk of the court and 
one on the respondent, are impera- 
tive and not having been complied 
with I have no jurisdiction to hear 
this appeal. 
The appeal 

with costs. 
is therefore dismissed 

A.R.Slipp, LL.B.  RB.-Hanson, B.A.,LL.B 

Slipp & Hanson, 
Barristers and Notaries, 

Chestnut Building, - - F’ton, N. B 
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The I.cading 

S. KERNER, 
This Week's Sweep that will Scatter-Bargains all over Fredericton 

If you are interested in GENUINE BARGAIN ADVERTISE- 
MENTS, this is the one you are looking for. 

8c. good Checker Flannelette for 4}c. only. This is the best 
bargain in Canada. 

6c grey Cotton for 4c. only. 
$1.25 Flannelette Blankets for 77¢ only. 

TO LET. 

To rent in the Howard & Crangle 
building on the corner of Queen and 
Carleton streets, in this city, the 

Children’s and Girls’ Coatsat 50 per cent. off for this week. Don’t 

$6 50 Men's fine Suits this week for $3 25 only. 

S. KERNER, 

RAILWAY - 

$1 75 extra new black Sateen Underskirts for 99c. only. 
50c Dresden, newest kind of Ribbons for 30c only. 

miss these bargains. ; 
$10 Men's fine Suits this week for $5.49 only. 

$1 50 Men's fine Pants this week for 95¢ only. 
A special sale of Men's fine Tailored Overccats at 3 the regular 

The Peoples’ Bargain Stone 

i 

traine will Tap daily (Sundays sxoepisd), sa 

Ladies’ One Far Collars at half price. 

$8.50 Men’s fine Suits this week for $4 25 only. 

value. You cannot afford to miss this if you need one. 

INTERCOLONIAL 

follows : 

TRAINS WILL ARRIVE AT FRED- J.J, Winslow, B.A, F. H. Peters, B.A, 

s+ 292 guburban from Marysville...... 18.20 
328 Suburban from Marysville...... 1.15 Barristers and Attorneys-at Law, 

Byori Are ge Notaries Public, etc. 
o'clock 1s midnight . 
Mneton, N. B, Oct. 12th, 1850 a 

ee FREE wu 
Normal School, Queen st., F'ton. 

Tel. 125 

FE 

Follow the crowd and buy your 

Oysters 
ERY EL Ng 

INDSAY" 
Restaurant 

ROBT. B. ADAMS 
Above the Herald Office, Tel. 130. 

—— 

of Bivalves in the city. o 
Fresh shelled only 50 cents per 

| quart, delivered to all parts of the 
|eity. Will also take orders by the 
barrel, bushel or peck. 
Turkey Dressing will be offered 

at special rate during the Christmas 
season. : 

cure for all forms of 
: ess, Mental and 

ps es li oi octs of Abu pe orr 'mpotency, Of use. 
Excess, all of hich, {ead to Consumption, 
Yufirmity, Insanity and an fi 4 ve. Price 

‘vl per oi sixior $6 One w! please, six wil) 

cure. Rol by all druggists or mailed in plain 
NY receipt of price. Writefor 
he Wood Medicine Co. Windsor, 

Wood.s Phosphodine is sold in Fred- 

ericton by all druggists. 

itive 
Boroal W 

WW. A. Lindsay 

| ’Phonel6 King street. 

000000000000 000000000000000000000000060000000 

25 Per Cent. OFF $ 

DRESS GOODS 
From now to the 1st February. 

Skating Toques from 25c¢. to 50c. 

A few pieces of Colored Silk Velvets at 60 
cents to clear. 

0030000000000 900000900006000090000000000000 
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JOHN &. ADAMS, 
Undertalzex 

FIRST-CLASS EQUIPMENT. LOW RATES. 
{Down Town, Next above Queen Hotel. 'Phone € a 

kall formerly, occupied by the Knights 

TRAINS WILL LEAVE FREDERICTON life Bani the gifiten PECEying 

No 303 Mixed for Campbellton, Mone- : Apply to ; 
Yon Chas ana ee JAS, FARRELL, 

No. Tos give: for Montreal, Chat! 5,0 , Executor, 
Gsascssmsnsetar eves Tie CRRTTI TT) Fredericton, June 16 1905; 

No. 317 Suburban for Marysville. ....... 6.16 , 
@ 391 Suburban for Marysville. ....... 1L15| June 17, D.T,T,&8.;1mo. 
¢ "327 Suburban for Marysville. .. IB 
“ 329 Suburban for Mary: SRR IK ea 

Offices, Colter Building, cpposite 

The largest and choicest stock 

FES de 0. H. Allen. 

No. 302 Express from Mont uehes, God 

dren res | NSIOW, Peters & Allen © Chatham and LOGEIEVIHS. ..corme 18.85 9 A i 
K.. 818 Suburban from Marysville... .... 815 
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